BUS. ADM. MAR 16 1949 
LIBRARY 


The BANKING 
LAW JOURNAL 


Combined with THE BANKERS MAGAZINE 


VoLuME 66 MARCH, 1949 NUMBER 38 


The “Impostor Rule’ As Applied Where Bank Guarantees 
Prior Endorsements of Government Checks 


Rights of Survivor in Joint Safe Deposit Boxes 
Bank Liable for Negligence in Handling of Check 


Bank Officer Cannot Consent to Arrangement Impairing 
Collateral of Bank 


Bank’s Right of Lien on Pledged Securities 


Indorser of Check Entitled to Recover from Bank 


Depositor’s Recovery from Beneficiary of Forgery 
TRUST DECISIONS 


TAX DECISIONS 


For complete table of contents see page ti 


BANKERS PUBLISHING COMPANY, 465 Main St., Cambridge, Mass. 





ARE YOU LOOKING TOWARDS PERU. . . ? 


The promotion of Peruvian foreign trade has been one 
of the main objects of our bank ever since its founda- 
tion over 59 years ago. If you are interested in doing 
business in Peru a letter addressed to us will assure you 
our friendly co-operation. 


BANCO DE CREDITO DEL PERU 


Head Office - - LIMA 
50 Branches Throughout the Country 


CAPITAL - S/.22,000,000.00 
SURPLUS - S8/.41,207,828.47 


“Peru's Oldest National Commercial Bank” 


HOW TO OBTAIN BANK COSTS 


By E. S. WOOLLEY 
Certified Public Accountant 


Explains in clear, simple language just how to set up an analysis 
of all the cost elements in operating a modern bank and give to 
management accurate reports which will show whether or not the 
bank is making an actual profit and what contribution to profits is 
made by each department. 

Only with an accurate knowledge of costs is it possible for bank 
management to adopt sound policies and institute a system of serv- 
ice charges that are fair to both customer and bank alike. 


$5.00 Delivered 


BANKERS PUBLISHING COMPANY 
465 Main Street, Cambridge 42, Mass. 








~~ 












URGENT — BANKERS 
and BANK TELLERS 


You have never read a book that could 
compare with this for complete infor- 
mation about the bank teller, his job, 
his future. Every practical banker and 
bank teller will want to get his copy 
now. 


Today’s bank teller should understand the 
importance of his job and the opportunities 
it holds for the future. Here is a new book 
that covers the everyday problems of the teller, the necessity for a broad, 
careful banking education, and the ways to develop executive ability. This 
book is indispensable to the ambitious teller; it places at his fingertips more 
information about his field than has ever before been compiled. 


THE BANK TELLER 


His Job and Opportunities 
By Edgar G. Alcorn 


Yet this comprehensive book is not limited in scope to bank tellers. It can also 
serve as a guide for bank executives who want to know how to select the right man for 
the all-important job of teller, and how to train him in the most efficient and profitable 
manner for advancement in his field. Both teller and banker who realize the respon- 
sibility, to the bank and the public, that accompanies this job will want to read, then 
study, this book. Only a glance will reveal how thoroughly and clearly every phase 
of the bank teller’s work, department, and opportunities are discussed. Send for this 
valuable book today. The first edition is limited in number. If you do not feel satis- 
fied with the book, return it in five days and pay nothing. 


oe the a subjects you'll 

ind featured: e e 

* stepping stones that develop execu- Mail This Handy Coupon Today 
tive ability mene ge emnanggmmalial 


training tellers to give information er 
$e the guile 8 Bankers Publishing Company 


teller influence outside of the bank 465 Main St., Cambridge 42, Mass. 

teller salesmanship Send me Alcorn’s The Bank Teller: His Job 

different types of accounts lend Opportunities. If it meets with my approval 

how the bank can help the teller I will mail you $3.50 within five days. Otherwise, 
minimize check losses lr may return it within five days and pay nothing. | 

examination of checks 

combining paying and receiving de- = 


| 
partments | ecccscecesccece 
¢ machines that eliminate errors, re- Bank | 
duce costs, prevent fraud, speed Aten eee ee ee eeeeeeeee eee ee sees eeseneeeeeeeeeneeeeeeeeeeeeseseseseeeseeeeesee® 


teller’s service . | 
our monetary system he Reed NR as ies ceiereeaneiceiceieeesiei detainee, a 


and much more 


ea ee 
—_—_—_ ——. 





THE BANKING LAW JOURNAL 


Combined with THE BANKERS MAGAZINE 








Vou. 66 MARCH, 1949 No. 3 








Contents 


BANKING LAW ARTICLES Joint Bank Deposit Held Not True 
Joint Account With Right of Sur- 
The “Impostor Rule” As Applied See ae 
: PEONUEED Shan ectcedas4sss dem saue 183 
Where Bank Guarantees Prior En- 
dorsements of Government Checks 153 Indorser of Check Entitled to Recover 
SNE SEMIN lite So sss 9'5.\ 4's b.5 wos we 188 


Rights of Survivor in Joint Safe 
ING IIE 5 vo oo svn oat oss 161 Note Payable to Payee for Himself 


. ae : and as Agent for Various Parties 193 
Bank Liable for Negligence in Han- 


itis OE TREK oo ino o's ccc scs ccc 173 Depositor’s Recovery from Beneficiary 
NRO 2 ea ay ca iran toa slaw n'a fe ios wht 199 
BANKING DECISIONS TRUST DECISIONS ............. 213 
Bank Officer Cannot Consent to Ar- TAX DECISIONS ................ 217 
rangement Impairing Collateral of 
DK. cdanseveen sss) e0 Abe N NS eo 0 178 INVESTMENT AND FINANCE — 
co ee ES a ee 221 


Bank’s Right of Lien on Pledged 
Re ey ry er 182 BANKING INFORMATION ...... 226 


THE BANKING LAW JOURNAL is published monthly on 
the 15th of each month. Subscriptions, $8.00 a year in the 
United States and possessions; $9.00 in Canada and foreign 
countries. Single copies 75 cents. Copyright 1949, by Brady 
Publishing Corporation. Entered as Second Class Matter at 
° the Post Office at Boston, Mass., under theact of March 8, 1879. 





BANKERS PUBLISHING COMPANY, Publishers 


465 MAIN STREET, CAMBRIDGE (42), MASS. 


Keith F. Werren, Editor and Publisher; Alexander Puglisi, Business Manager 
Joseph A. Nobile, Legal Editor; Oscar Lasdon, G. Rudolph Nobile, Associate Editors 


New Yorx Apvertisinc Orrice: Franx P, Syms 
505 Firta Avenve—Murray Hill 2-0326 








The Banking Law Journal combined with The Bankers Magazine is on file in banking, reference 
and public libraries and is indexed every month in the Industrial Arts Index and the International 
Index to Periodicals. 





LANGUAGE IS 
LUCRATIVE 


accent, 
etc. Open 9 a.m. to9 p.m. 


BERLITZiincuxces 


HOW TOSELL 
BANK SERVICE 
BY DIRECT MAIL 


By R E. DOAN 


THIS book is devoted exclusively to selling bank service by direct-mail methods. 
Every phase of the subject is covered and many actual examples are given of 
successful direct-mail pieces. 


It brings you the accumulated experience of direct-mail experts in banking 
and other lines of business—gives you the benefit of their findings, and provides 
you with actual examples of direct-mail pieces being successfully used by banks 
throughout the country today. 


FULLY ILLUSTRATED 


Price $4.00 


BANKERS PUBLISHING COMPANY 
465 MAIN STREET —CAMBRIDGE, MASS. 











FOREIGN EXCHANGE CONTROL 


By C. J. GERSBACH 


——a complete accounting system which enables 
foreign departments to determine with accuracy 
the daily position without danger of unneces- 
sary errors. 


This is the first book of its kind to be published offering 
a complete system of accounting control for all foreign 
exchange transactions with reproductions of all the neces- 


sary forms and vouchers required to put the system into 
use. 


The author has had over thirty years accounting expe- 
rience both in this country and abroad and as an auditor of 
an international banking concern he was able to observe the 
errors, controversies and losses caused to the institution 
through the lack of a fool-proof control system. 


It is as a result of this experience that he devised the 
present plan which is fully set forth in this book. 


Price $5.00 delivered 


BANKERS PUBLISHING COMPANY 
465 MAIN STREET 
CAMBRIDGE 42, MASS. 


7 “ — 





THE BANKING LAW JOURNAL 


Combined with THE BANKERS MAGAZINE 


JOSEPH A. NOBILE, Legal Editor 
G. RUDOLPH NOBILE, Assistant Legal Editer 


VOLUME 66 MARCH, 1949 NUMBER 8 








The “Impostor Rule” As Applied Where Bank 
Guarantees Prior Endorsements of 
Government Checks 

When a bank guarantees prior endorsements of a govern- 
ment check made payable to an impostor, it is held that if the 
bank ascertains that the person for whom it cashes the check 
is the person to whom the Government intended the check to 
be paid, the bank is not liable on its guarantee. 

In this case the court denied the Government’s contention 
that the so-called impostor rule should not apply when all 
transactions between Government and impostor were carried 
on by mail, no government official ever seeing the impostor in 
person. The court stated that the phrase, “previous endorse- 
ments guaranteed,” placed by a paying bank on the back of 
a governmental check, now merely means that the paying bank 
is satisfied that the physical person being paid is the person 
the Government thinks should be paid. It does not signify 
that the paying bank made any inquiry as to whether the 
physical person paid was actually the person named as payee. 
This was decided by the United States District Court for the 
Western District of Louisiana in the case of United States v. 
Continental American Bank & Trust Co., United States v. 
Mercantile National Bank of Dallas, 79 Fed. Supp. 450. 
The opinion of the court is as follows: 

The opinions in the same cases appearing at 67 F. Supp. 759* 
(sustaining the government in its. motion for a summary judgment) 


*The full text of this opinion is published in the Banking Law Journal, vol. 64, page 1. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §587. 
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and appearing at 161 F. 2d 935 (reversing) should be read first, in 
order to know what the facts at issue were then and to catch the turn 
of thought of the instant opinion. 

At the opening of the trial on the merits, defendants moved the 
court to sustain the motions for a summary judgment that the de- 
fendant banks had originally filed, but which the court had earlier over- 
ruled. Their contention was that, now with the circuit court’s expression 
on the applicable law, and the government being bound by its pre- 
vious allegations of fact on its motion for summary judgment, the mo- 
tions of the defendant banks for a summary judgment should be 
sustained. 

There is much support to this claim, but since a mover on a motion 
for summary judgment, being carried away by his utmost belief in a 
certain principle of law may grant facts too generously—facts which, 
in truth, would not be upheld on the trial on the merits, we should 
demur. It is true that the government in its motion for summary 
judgment sustained, now reversed, gave as a reason “that there is now 
no genuine issue as to any material fact.” Also, the government in its 
pleadings, and particularly in the making of judicial admissions, should 
be held in the same manner that the private person or corporation is 
held. Brent v. Bank of Washington, 35 U. S. 596, 9 L. Ed. 547; The 
Siren, 74 U. S. 152, 19 L. Ed. 129; United States v. O’Gnady, 89 
U. S. 641, 22 L. Ed. 772; Curtner v. United States, 149 U. S. 662, 13 
Sup. Ct. 985, 37 L. Ed. 890; Daitz Flying Corporation v. United 
States, D. C. N. Y., 4 F. R. D. 372; 31 C. J. S., Evidence, 1085, Sec. 
308, 31 C. J. S., Evidence, § 381, page 1170. 

On the other hand: a) It might be said that the sovereign is not 
held by the admission of an agent in a judicial proceeding, even though 
the agent be the district attorney. b) Fundamentally, in this case, the 
reversal by the circuit court is a command that the trial on the merits 
is to be had and that the dominating questions of that trial shall be, 
(1) what is an impostor and then, from the facts fully developed at the 
trial and being presented contradictorily, (2) determine whether or 
not there was an impostor in the instant case. 

We said so tentatively at the time the peremptory motion for a 
summary judgment was made by the defendant banks at the beginning 
of the trial on the merits when we said: “It would seem then, conse- 
quently, that a delineation of the facts would be practically necessary 
in each case to determine whether or not the impostor rule is 
applicable.” 

So, we decline the motion; however, the government’s position and 
its admission will be considered as circumstances of the case on the 
trial on the merits. 

Then, what are the facts established at the trial? 

First, we have the government’s affidavit admitting the original 
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allegation of defendants’ pleadings at the time that they moved for a 
summary judgment which was accorded by the district court, but re- 
versed by the circuit court. These have been just above recited. 

Second, the defendants filed of record a report by the Chief of 
Section to the Treasurer of the United States, dated December 1, 1944, 
relative to the checks in controversy, which states: 

~ «Tt appears from the evidence in the file that the checks were issued 
on a fraudulent application by Bertha Smith, posing as Beulah 
Mitchell Gibbs, and that she in collusion with Henry Milton, now dead, 
received and negotiated the checks.” 

Third, the deposition of the Legal Assistant to Chief, Life In- 
surance Claim Division, Veterans Administration, Washington, D. C., 
shows in detail all the correspondence and the affidavits that were filed 
showing the marriage license authorizing Beulah Mitchell to marry 
Ben Gibbs, Jr., shows the want of a return to the registry of the license, 
but shows that one, Green Ellis, performed such a marriage ceremony ; 
shows that Beulah Mitchell married but once and that was to Gibbs, 
etc., finally culminating with the decision on law and facts by one, 
P. L. Betz, Attorney Reviewer, recommending and approving payment. 

There is but one conclusion to be made from these government ex- 
hibits and that is that the application was thought satisfactory and 
that eventually the first large check for the deferred and accumulated 
monthly payments and the subsequent small monthly checks following 
the large remittance were all mailed and placed in the hands of the 
person who imposed upon the government. 

There are several physical facts to be gleaned from a study of the 
various documents furnished the government by the impostor which 
should have warned the government; such as the fact that some bore 
the purported signature of Beulah Mitchell Gibbs and others did not 
and the signature then was by mark; the fact that the first inquiry 
received by the Veterans Administration in 1932, four years prior to 
the first letter purportedly from Beulah Mitchell Gibbs, showed that 
Ben Gibbs, Jr., was separated from his wife when he entered the service. 
Then seven years after the receipt of this information the government 
having in that time accepted the impostor’s application and issued to 
her the checks involved in this suit on the strength of the information 
contained in the letter received in 1932 discontinued payments and 
began investigation which showed that the real Beulah Mitchell Gibbs 
never had made any application to the Veterans Administration. 

The further gist of the facts is that W. B. Williams, notary public 
of Caddo Parish, and the Negro man, Henry Milton, whether in good 
or bad faith we cannot say nor is it necessary to determine, proved the 
claim of this colored woman, Bertha Smith, a flesh and blood person, 
in the name of Beulah Mitchell Gibbs. From the evidence of the various 
officials of the bank, we are satisfied by a clear preponderance of the 
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evidence that Bertha Smith, in the company of W. B. Williams and 
Henry Milton, the fabricators of the claim, appeared at the bank with 
the initial check of $5,875.00. The bank officers had honored claims of 
other veterans when prepared and presented by Mr. Williams and 
nothing irregular had been reported. The evidence is clear that the 
officers of the bank in good faith placed the words, “Previous Indorse- 
ments Guaranteed” as an indorsement on this check only after having 
become satisfied that the person to whom payment of the check was 
desired by the government was the actual person being paid. We rule 
that Bertha Smith was in the full knowledge that she was practicing 
a fraud at the time. She is the one who presented herself for payment 
of the check and did prove to the bank that she was the person that 
the government intended to have paid. Bertha Smith, to give more 
assurance to the bank that she was Beulah Mitchell Gibbs, deposited 
the sum of $1500.00 in a savings account, after cashing the check. 

W. B. Williams and Henry Milton were both dead at the trial on 
the merits. A review of a number of the affidavits, of the correspondence, 
and of the blanks filled during the application by the impostor discloses 
that they were all prepared by W. B. Williams, white, as notary public, 
and nearly without exception all signed by Henry Milton, colored, as 
the attesting witness. There is nothing in the record which would show 
that the paying banks had cause or reason to doubt the honesty of 
either. The bank, before honoring the first large check, was impressed, 
however, by the fact that the two persons, William and Milton, whom 
the government relied upon, were the very two persons present in the 
company of the supposed beneficiary. 

The officials of the bank made no inquiry as to whether or not the 
actual physical person at the bank who was actually paid was Beulah 
Mitchell Gibbs; their inquiry was totally as to whether or not the 
physical person present who was paid was the intended person that the 
government desired to pay—that is, the person who had made the 
claim through Williams and Milton—and, being satisfied of that, then 
they assumed, without more ado, except having the statements of Wil- 
liams and Milton that the person was Beulah Mitchell Gibbs. 

The government makes the point that the defendant banks must 
not only show that an impostor was paid, but that the impostor was 
actually Bertha Smith. The government, in argument and in brief, 
claims there are three sacramental requisites that the bank must ful- 
fill: 1) The application was made by the party who cashed the check; 
2) The check was delivered to the party who made the application; 
3) The party at the window was the person to whom the check was 
delivered. 

We believe that, by the clear preponderance of the evidence, the 
defendant banks have met these three argumentative requisites of the 
government. 
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Another noteworthy circumstance (non-existent, however, at the 
time of the payment of the check) is that the record discloses an in- 
dictment by the government of one, Bertha Smith—the indictment re- 
citing at length that Bertha Smith executed a fraudulent claim in the 
name of Beulah Mitchell Gibbs as a result of which she received from 
the government and cashed certain checks. The checks enumerated in 
the indictment are the identical checks placed of record in this case. 
This is another judicial admission by the government confirmatory in 
character of its initial judicial admissions aforementioned. 

The government presents a differentiation in the application of the 
impostor rule in that it is subject in its construction as to whether or 
not the impostor ever was seen by a government official at any time 
during the imposition; the government shows that in the instant case 
every transaction was by mail and at a long distance. We lean with the 
view expressed in the following cases and accordingly do not espouse 
the government’s claim: Emporia National Bank v. Shotwell, 35 Kan. 
360, 11 P. 141, 57 Am. Rep. 171; United States v. First National 
Bank of Albuquerque, 10 Cir., 131 F. 2d 985; Cf. Annotation 52 
A. L. R. 1326. 

Yet, it is only when the government has made a mistake, has been 
imposed upon (and this is more likely to be done by mail), that the 
government does need help: a full inquiry by the paying bank. 

In reading the numerous cases cited in the briefs of counsel, at no 
time did we find that the court has ever sought or tried to establish a 
legal definition of who or what is an impostor; a reference to Webster’s 
New International Dictionary, Second Edition, Unabridged, gives the 
lay definition of the word to be: “one who imposes upon others; esp., 
a person who assumes a character or title not his own, for the purpose 
of deception; a pretender.” This would seem to be a legally-satisfac- 
tory definition. 

As to the law applicable in the instant case, we are obeying the 
mandate of the circuit court. We are giving no significance nor weight 
to the following language in the case of United States v. First National 
Bank, Albuquerque, N. M., 10 Cir. 131 F. 2d 985, 988, and which was 
repeated in Continental-American Bank & Trust Co., et al. v. United 
States, 161 F. 2d 935, 936, 937: 


“Some cases do not accept the thesis upon which the so-called im- 
postor rule is based, United States v. Onondaga County Savings Bank, 
D. C., 39 F. 259; Onondaga County Savings Bank v. United States, 
2 Cir., 64 F. '703 ; United States v. National Exchange Bank, 214 U. S. 
802, 29 S. Ct. 665, 53 L. Ed. 1006, 16 Ann. Cas. 1184; United States 
v. Canal Bank & Trust Co., D. C., 29 F. Supp. 605.” 


The two cases above cited (131 F. 2d 985 and 161 F. 2d 935), fully 
explain, giving cogent reasons, why the above cases and in particular 
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United States v. National Exchange Bank, supra, are not to be con- 
sidered. 

We are adhering in the instant case to the language found in Hal- 
sey v. Bank of New York & Trust Co., 270 N. Y. 134, at pages 138 
and 139, 200 N. E. 671, at page 673: “In determining whether there 
was a forgery, the true test is whether or not the indorsement of the 
name of the payee was made by the person who was intended by the 
drawer to be the payee. If such person indorsed, there is no forgery. 
McKeehan, Negotiable Instruments Law, 41 Am. Law Reg. (N. S.) 
437, 499, 561; Brannan, Negotiable Instruments Law (2d Ed.) (pp. ] 
220, 248.” 

The individual prognosis that we entertain is likewise set aside, to 
wit: that the sacramental language born out of the use of the law mer- 
chant for centuries, “Previous Indorsements Guaranteed” is drastically 
modified ; in truth, practically annulled, in instances of this kind, so 
that it becomes purely a legal fiction; and further, that that language 
when placed on the back of the government check by the paying bank 
now merely means that the paying bank is satisfied and through with 
inquiry when the physical person being paid is the person the govern- 
ment thinks should be paid; and, forsooth, the three words of guananty 
do not signify that inquiry was made by the paying bank as to whether 
or not the physical person =e paid is actually the person named 
as payee on the check. 

We make no mention of the local law, because of the mandate of 
the circuit court found at page 937 of 161 F. 2d, to wit: “And (2) 
federal rather than local law governs controversies over commercial 
paper issued by the government, and in the absence of an applicable 
act of Congress the federal courts must fashion the governing rules.” 

We make the following findings of fact: 

(1) On October 1, 1988 an application for “Death Compensation 
or Pension,” as a result of the death of Ben Gibbs, Jr., while in military 
service, was received by mail in the office of the Veterans Administra- 
tion, which was signed “Mrs. Beulah Mitchell X (her mark) Gibbs,” 
which purported to have been executed before W. B. Williams, Notary 
Public on September 27, 1938, this application being made on the 
Veterans Administration standard form 534. 

(2) That affidavits showing the marriage of Beulah Mitchell 
Gibbs to Ben Gibbs, Jr., that Beulah Mitchell Gibbs and Ben Gibbs, 
Jr., were living together when he entered military service, and) that she 
had only been married the one time, were furnished the Veterans Admin- 
istration prior to April 21, 1938, and on that date an “Affidavit in 
Support of Insurance Claim,” on Standard form 514 of the Veterans 
Administration was received, signed “Mrs. Beulah Mitchell X (her 
mark) Gibbs,” purporting to have been executed before W. B. Wil- 
liams, Notary Public, on April 19, 1938, this document also bearing 
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an affidavit of Henry Milton, in which he gives his address as 1224 
Taylor St., Shreveport, Louisiana and Carrie Roberson, who gives 
her address as 514 Thurmond St., Shreveport, Louisiana, executed 
before the same Notary Public, in which they swear that they are ac- 
quainted with the beneficiary whose name is subscribed to the affidavit 
and know her to be the widow of Ben Gibbs, Jr. 

(3) That it was determined by the Veterans Administration from 
the information contained in this application, the affidavits, and its 
file on Ben Gibbs, Jr., that Beulah Mitchell Gibbs, as the unremarried 
widow of Ben Gibbs, Jr., was entitled to Compensation and Insurance 
Benefits. 

(4) That the checks were issued to Beulah Mitchell Gibbs, as un- 
remarried widow of Ben Gibbs, Jr., and the first check mailed to 911 
Milam St., Shreveport, Louisiana, the address given in the application, 
the remaining checks being sent to 1224 Taylor St., Shreveport, 
Louisiana, the Veterans Administration having been notified by letter 
to send them to this address. 

(5) That this application for Compensation and Insurance bene- 
fits was false and fraudulently filed by some one other than Beulah 
Mitchell Gibbs, the widow of Ben Gibbs, Jr., the deceased veteran. 

(6) That the person or persons making application for these Com- 
pensation and Insurance benefits never appeared in person before any 
official, agent or employee of the Government, and the application and 
all the information on which the Veterans Administration based its 
opinion that Beulah Mitchell Gibbs was entitled to the benefits for 
which these checks were issued, was received by mail. 

(7) That the person or persons who received these checks never 
appeared in person before any official, agent or employee of the Gov- 
ernment, the first check being mailed to Beulah Mitchell Gibbs, as un- 
remarried widow of Ben Gibbs, Jr., 911 Milam St., Shreveport, Louisi- 
ana, and the remaining checks to Mrs. Beulah Mitchell Gibbs, as unre- 
married widow of Ben Gibbs, Jr., 1224 Taylor St., Shreveport, 
Louisiana. 

(8) ‘That the officials and employees of the Veterans Administra- 
tion, in processing the claims for payment intended that payment be 
made to Beulah Mitchell Gibbs, the unremarried widow of Ben Gibbs, 
Jr., the deceased veteran and no one else. 

(9) ‘That the officials and employees of the Treasury Department 
when issuing the checks intended them for Beulah Mitchell Gibbs, the 
unremarried widow of Ben Gibbs, Jr., the deceased veteran and no 
one else. 

(10) That one, Bertha Smith, representing herself to be Beulah 
Mitchell Gibbs, the unremarried widow of Ben Gibbs, Jr., made applica- 
tion to the Veterans Administration of the United States for automatic 
insurance due, or claimed to be due, and for compensation due, or 
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claimed to be due, Beulah Mitchell Gibbs, the unremarried widow of 
Ben Gibbs, Jr. 

(11) That the Veterans Administration of the United States in- 
vestigated the claim made by Bertha Smith, representing herself to 
be Beulah Mitchell Gibbs, the unremarried widow of Ben Gibbs, Jr., 
and required identification of the claimant as the real person whom 
she purported to be, namely Beulah Mitchell Gibbs, the unremarried 
widow of Ben Gibbs, Jr. 

(12) That after the application and investigation referred to 
above, the Veterans Administration of the United States issued to the 
person making the claim, namely Bertha Smith, the checks referred to 
in Article 2 of the complaint in Civil Action No. 1838, referred to above, 
and in Article 2 of the complaint in Civil Action No. 1862, referred to 
above, and listed in Exhibit “B” attached to the complaint in Civil 
Action No. 1862, believing her to be Beulah Mitchell Gibbs, the unre- 
married widow of Ben Gibbs, Jr., and as such the person entitled to 
cash the checks and receive the proceeds thereof. 

(13) That after the issuance of the checks referred to in the fore- 
going paragraph, Bertha Smith, the identical person to whom the checks 
were issued and by whom the drawer (believing her to be Beulah Mitch- 
ell Gibbs, the unremarried widow of Ben Gibbs, Jr.) expected them to be 
cashed, endorsed them with a signature purporting to be the true and 
genuine signature of Beulah Mitchell Gibbs, the unremarried widow of 
Ben Gibbs, Jr., and presented them to the Continental-American Bank 
& Trust Company of Shreveport, Louisiana, which required the in- 
dorsement of the checks by the payee named thereon, Beulah Mitchell 
Gibbs, the unremarried widow of Ben Gibbs, Jr., and the identification 
was only through the two persons who had helped prepare the person 
present in making her claim and the bank knowing that the person 
present was the one physical person the government desired to be paid, 
and assuming her to be Beulah Mitchell Gibbs, without more ado, ex- 
cept having the statements of Williams and Milton that the person was 
Beulah Mitchell Gibbs, cashed the same and thereafter, in due course, 
presented the check described in Article 2 of the complaint in Civil 
Action No. 1838, referred to above, to the Treasurer of the United 
States who paid the same; and through regular banking channels for- 
warded the check described in Article 2 of the complaint in Civil Action 
No. 1862, referred to above and listed in Exhibit “B” attached to the 
said complaint, to the Mercantile National Bank of Dallas with its in- 
dorsement of the genuineness of the signature as shown by the checks, 
and the Mercantile National Bank of Dallas, in regular course, pre- 
sented them to the Treasurer of the United States who paid them. 

(14) That claim was filed with the General Accounting office by 
the Veterans Administration on September 22, 1948, for erroneous 
payment of the amount of $5,875.00 on check No. 2975 dated May 
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20, 1988 and notice given to the Mercantile National Bank by the 
Federal Reserve Bank on May 29, 1944. 

(15) That the checks were cashed at the Continental-American 
Bank & Trust Company of Shreveport, Louisiana. 

(16) That the Continental-American Bank & ‘Trust Company of 
Shreveport, Louisiana, placed its guarantee of endorsement on each of 
the checks and negotiated all of the checks, except No. 88,805 dated 
December 22, 1938 in the amount of $60.00, to the Mercantile National 
Bank at Dallas who in turn placed its guarantee on all endorsements 
upon each and all of the checks were then paid by the Treasurer of the 
United States. 

We make the following conclusions of law: 

(1) The negligence of the United States in failing to detect the 
fraud prior to the endorsement of the checks by the defendant banks 
does not bar it from recovery. 

(2) That a claim was presented to the General Accounting Office 
on check No. 2975, in the amount of $5,875.00 and notice given the 
Mercantile National Bank of Dallas within the time prescribed by the 
Act of March 6, 1946, Pub. Law 308, 79th Congress, 31 U.S. C. A. 
§129, and recovery on this check is not barred by this Act. 

(3) The respondent banks are not liable to the complainant, the 
United States of America, on their endorsement of the checks referred 
to in the above findings of fact and the demands of the complainant, 
in each suit should, therefore, be rejected. 

(4) A decree may be entered in each case dismissing the suit of 
the United States against the respondent bank involved. 

So, the judgment on the trial on the merits in strict consonance 
with the mandate of the circuit court is for the defendants. It will be 
signed upon presentation. 


Rights of Survivor in Joint Safe Deposit Boxes 


The intention and purpose of a person renting a safe 
deposit box in a bank or safe deposit company is the safekeep- 
ing of chattels placed in the box. If there are joint or several 
owners of the property when it is placed in the box, it is usual 
for the owners to designate their interests in the property by 
some definite means placed so that there will be no confusion 
or misunderstanding as to the ownership of the contents of 
the box. It is not usually considered by renters that because 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1356. 
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they may be joint tenants of a box that they also by reason 
of the renting, or leasing, of the box jointly are owners of the 
contents of the box. 

It is not a means to be sanctioned, under the Joint Rights 
and Obligations Act, that the terms or form of a rental agree- 
ment of a safe deposit box with a bank, which is to all intents 
and purposes an arrangement with the bank for its protection, 
as to which persons shall have access to the box is considered, 
or should be considered, as a means of transferring ownership 
or title to the contents of the box in joint tenancy with the right 
of survivorship, unless the rental agreement contains terms 
which express an intention on the part of the renters, or lessees, 
that the contents of the box are owned in joint tenancy by them 
with the right of survivorship. 

This case presents the question of wife’s right of ownership 
of the contents of two safe deposit boxes (Numbered 871 and 
1236) in bank, and of a checking account in the same bank, 
as the survivor of her husband, under written agreements, made 
by husband, wife and the bank, relative to the boxes and the 
checking account. After the death of husband, Box No. 871 
contained $86,896 in currency, in bundles. On the top of the 
currency there was a memorandum written on the face of an 
envelope which is as follows: “There is $87,000 in this box 
and it is a joint tenancy between my wife, Mary Aldah Wilson, 
and myself. 6-11-46. (Signature) E. G. Wilson.” Box 
No. 1286, in addition to some United States “FE” bonds and 
two deeds, contained three $500 United States Coupon bonds. 
At the time of husband’s death there was a checking account 
in said bank with a balance on the bank’s records as of the date 
of his death to the amount of $1,837.52 which consisted of hus- 
band’s earnings. These deposits were made in checking 
account under an agreement with the bank that either husband 
or wife or survivor or both could sign checks, and account was 
stamped, as joint tenants with right of survivorship, not as 
tenants in common. 


It was held that the deposit account was not a joint tenancy 
or tenancy in common but a contract between the bank and 
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husband and wife. At the death of husband, the remainder 
of the deposit became the property of wife, and she should not 
be held to inventory this account. The contents of the safe 
deposit boxes did not become the property of the wife after 
the husband’s death as surviving tenant by the entirety under 
the Joint Rights and Obligations Act abolishing joint tenancy 
in personal property in absence of express written instrument. 
This was decided by the Appellate Court of Illinois in the case 
of In re Wilson’s Estate, 82 N. E. Rep. (2d) 684. The opinion 
of the court is as follows: 


Dr. Wilson died on September 25, 1946. Dr. Wilson, by his will, 
gave his net estate equally to Mary Aldah Wilson and his two children, 
Donald P. Wilson and Elizabeth Wilson Dees. There is no matter 
presented by the record on this appeal concerning the meaning of the 
will, or the effect of specific legacies, if any, made in the will. 

Mary Aldah Wilson is the executrix of the will under appointment 
of the County Court of Kankakee County. As such executrix, she has 
not included in the inventory filed in the estate of her husband, the con- 
tents of the safe deposit boxes, or the balance due from the bank at the 
time of Dr. Wilson’s death. Donald P. Wilson and Elizabeth Wilson 
Dees are the stepchildren of Mary Aldah Wilson. 


On October 3, 1947, Donald Wilson and Elizabeth Wilson Dees 
filed their verified petition in the County Court of Kankakee County 
for a citation against the executrix to recover property of the estate 
and to discover information concerning the same under Article XV of 
the Probate Act. 

The petition alleges that the executrix has failed to inventory and 
refused to account for $36,896.00 which was in the safe deposit box 
rented by Dr. Wilson in the First Trust & Savings Bank of Kankakee, 
and the contents of other safe deposit boxes, if any, and government 
bonds, the identity and details of which are not described and not 
known to the petitioners. The petition prays for an order requiring 
the executrix to appear before the court and answer interrogatories 
regarding property of Dr. Wilson not inventoried, and that she be 
ordered to account for, and inventory his estate, not accounted for. 

The executrix answered the petition by stating that she did not 
have in her possession and control, and had not concealed, any assets 
of the estate which were not included in the inventory, or for which she 
had refused to account; that at the death of Dr. Wilson there was the 
amount of $36,896.00 in a safe deposit box in the First Trust & Sav- 
ings Bank of Kankakee, which was rented by Dr. Wilson and Mary 
Aldah Wilson as joint tenants with the right of survivorship; that the 
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money in said box was owned during the lifetime of Dr. Wilson and 
Mary Aldah Wilson as joint tenants; that upon the death of Dr. Wil- 
son she became sole owner as surviving tenant of the contents of the 
box; that a second box rented in said bank by Dr. Wilson and Mary 
Aldah Wilson as joint tenants and not as tenants in common, contained 
three United States coupon bonds of the value of $500.00 each which 
were the joint property of Dr. Wilson and Mary Aldah Wilson; that 
she became the sole owner as surviving tenant of the bonds; that there 
were no other safe deposit boxes; that the only bank account of the 
decedent was a checking account in said bank in the names of Dr. Wil- 
son and Mary Aldah Wilson as joint tenants, with the right of surviv- 
orship and, of which, she became sole owner as the survivor of Dr. 
Wilson. 

The county court appointed Fred R. Stith, Esq., guardian ad litem 
to appear and represent the estate. The petition was heard by the 
county judge without a jury. The Court found that the three $500.00 
government bonds payable to bearer found in the safe deposit Box No. 
1236 should have been inventoried as property of the estate; that the 
currency found in Box No. 371 and the checking account became the 
property of Mary Aldah Wilson, as surviving joint tenant on the 
death of Dr. Wilson. 

On appeal to the circuit court it was stipulated by the parties that 
the evidence heard in the county court should be considered by the cir- 
cuit court in determining the issues in the case. The circuit court 
found that the only property which the executrix failed to inventory 
was the bank account of $1035.41 in the checking account and ordered 
her to inventory the same as an asset of the estate. This appeal is 
prosecuted by the petitioners from that part of the order, which holds 
that all the currency in safe deposit Box 371 and the bonds in Box 
1236 are the property of Mary Aldah Wilson. Mrs. Wilson has filed 
a cross-appeal from that part of the order directing her as executrix, 
to inventory the balance in the checking account. The guardian ad 
litem has filed brief and argument in this court. 

At the time of the death of Dr. Wilson, there were two safe deposit 
boxes, Numbers 371 and 1236 in the First Trust & Savings Bank of 
Kankakee rented under separate contracts with the bank and dated 
March 3, 1943. On each of the rental contracts, or leases, appeared 
stamped thereon the following:—“as joint tenants with the right of 
survivorship and not as tenants in common.” ‘The renters also agreed 
to comply with all the rules and regulations of the bank governing safe 
deposit boxes. Both cards were signed by Ernest G. Wilson and Mary 
Aldah Wilson. 

After the death of Dr. Wilson, Box No. 371 contained $36,896.00 
in currency, in bundles. On the top of the currency there was a memo- 
rendum, written on the face of an envelope which is as follows: “There 
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is $37,000.00 in this box and it is a joint tenancy between my wife, 
Mary Aldah Wilson, and myself. 6-11-46. (Signature) E. G. Wilson.” 

Box No. 1236, in addition to some United States “E” bonds and 
two deeds, contained three $500.00 United States coupon bonds. At 
the time of Dr. Wilson’s death there was a checking account in said 
bank with a balance on the bank’s records as of the date of his death 
to the amount of $1,837.52. Checks to the amount of $802.11 signed 
by Dr. Wilson were honored by the bank after his death. Mary Aldah 
Wilson withdrew the balance of the checking account of $1,035.41 on 
October 9, 1946. ‘The signature card covering the checking account 
is as follows: , 

“Joint Account. 

“First Trust & Savings Bank, Kankakee, Illinois, is hereby author- 
ized to recognize either of the signatures below in the payment of funds 
or transaction of any other business. Either one or both or the sur- 
vivor to sign checks. The signature of either one to be sufficient for 
the withdrawal of all, or any part of the funds standing to the credit 
of the above account.” Stamped on the signature card appears the 
following: “as joint tenants with the right of survivorship and not as 
tenants in common.” ‘The card bears the signatures of Mrs. E. G. 
Wilson and E. G. Wilson. 

The record shows that during the period from April, 1943 to March 
1, 1947, Dr. Wilson and Mary Aldah Wilson opened the boxes, some- 
times Dr. Wilson and sometimes Mary Aldah Wilson, twenty-two or 
twenty-three times. ‘They both signed a receipt for the keys to the 
boxes when the boxes were rented. 

The bank ledger covering the checking account for a number of 
years before Dr. Wilson’s death was headed:—“Dr. Wilson or Mrs. 
E. G. Wilson or Donald.” ‘The evidence shows that Donald P. Wil- 
son’s name was added to the ledger sheet while he was in college in or- 
der that he might draw checks against the account. This was done at 
the direction of Dr. Wilson, and Donald drew numerous checks on the 
account while he was in college. After he graduated from college the 
ledger sheet was not changed and Donald had the right to draw checks 
on the account, but did not do so. 

It is not disputed that all the currency in Box 371 was earned’ by 
and belonged to Dr. Wilson before it was placed in the box, or that 
all the money used to purchase the three Government bonds in Box 
1236, and all the money in the checking account, came from Dr. Wil- 
son’s income. 

It is contended on behalf of Mary Aldah Wilson that she and her 
husband, during his lifetime were the joint tenants, with the right of 
survivorship, of the checking account and the chattels in the safe de- 
posit boxes. It is not contended that there was a gift of the personal 
property in question by Dr. Wilson to Mrs. Wilson. 
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It is urged by counsel for Mrs. Wilson that a proper construction 
of the two rental agreements made with the bank relative to the safe 
deposit boxes depends upon the intention of Dr. Wilson which is to be 
ascertained from evidence in the record of oral statements made by Dr. 
Wilson. 

Mary Aldah Wilson testified in her own behalf over the objection 
of the petitioners that she was an incompetent witness to testify as to 
any communication or admission made by Dr. Wilson to her, or to any 
conversation between them during coverture. This point is not as- 
signed by the petitioners as an error relied on for reversal of the order 
appealed from; nor is the point mentioned in the brief and argument 
of the petitioners. Rule 39 of this Court, Ill. Rev. Stat. 1947, c. 110, 
§ 259.39, provides that no alleged error or point not contained in the 
brief of the appellant shall be raised afterwards, either by reply brief 
or in oral argument or printed argument, or on petition for rehearing. 
Under the rule this point is considered as waived by the petitioners. 
People ex rel v. Kapp, 295 Ill. App. 92, 14 N. E. 2d 678; Cottrell v. 
Gerson, 296 Ill. App. 412, 16 N. E. 2d 529. 

Mary Aldah Wilson testified, relative to the renting of the boxes 
and the contents thereof, as follows: “I went to the First Trust & Sav- 
ings Bank with my husband and Louis E. Beckman, Sr., was there 
waiting for us. I signed those cards. Doctor told me in case any- 
thing happened to him he had arranged for the contents of the boxes to 
be mine. I do not recall anything that was said after that at the bank. 
I entered both boxes from time to time after that. On different occasions 
I took something out. I was present when the memorandum was taken 
out of the box which had the currency in it. I believe we went to the 
bank on the 6th day of March, the date that is on the card. I had 
never seen the memorandum until the box had been opened at the bank. 
There had been another note there. The first time I saw it was on the 
day it was removed from the box by Mr. Taylor. Dr. Wilson and I 
returned from Florida on April 22, 1946, on the Sunday before Easter. 
The last time I was in the box was the following Monday. Donald was 
at the house with his father. I was taking him, (her husband,) to the 
hospital and I got $1500.00 to pay on the note to cover the expenses 
of his operation. That was the last time to my knowledge that I was 
in the box.” 


It appears from the evidence that Mr. Taylor, cashier of the bank, 
was the representative of the Attorney General to inventory the con- 
tents of the boxes for inheritance tax purposes. After the death of 
Dr. Wilson, the memorandum was taken out of the box, but later re- 
placed there. The evidence is conclusive, however, that the memoran- 
dum was found on the top of currency when the contents of the box were 
first examined by Mr. Taylor. It also appears from the record that Louis 
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E. Beckman, Sr., was the president of the bank at the time the rental 
cards for the safe deposit boxes were prepared. 

Two other witnesses were called by Mary ‘Aldah Wilson ¢ to prove 
that it was the intention of Dr. Wilson that Mrs. Wilson should be 
the owner of the contents of the boxes after his death. Vernon G. Butz, 
an attorney, testified substantially as follows: The best that I can re- 
call, it was on July 4, 1946, at the country club, that I had a talk with 
Dr. Wilson on the subject of taxes and how taxes were assessed. He 
made the statement that Louis Beckman had helped him fix things at 
the bank, that if anything happened to him his wife would be taken 
care of. I did not represent Dr. Wilson as his attorney. 

Edwin S. Hamilton, «a physician, testified to the following effect. I 
knew Dr. Wilson for twenty-five years. He and I were spending a little 
time in Miami during the winter of 1946. Dr. Wilson was not in very 
good health, having some pain in his back; and he was confined to his 
room in the hotel. In March, 1946, we were having a conversation 
and our talk came around to our personal affairs. We were discussing 
what arrangements we had made in the event that something hap- 
pened rather suddenly. Dr. Wilson said that he had thought of that 
very seriously. He said in substance that he had made arrangements 
whereby his wife would be taken care of until such time as she could 
readjust her life. He said, “Very often I have put away in the bank 
box in the First Trust & Savings Bank an amount of money.” I recall, 
he said, “In an envelope with her name on it, which will take care of her 
for quite a length of time until she readjusts her life.” He did not say 
the amount of money, but he gave me to understand it was a consider- 
able amount in the box with the name on the envelope to be used and 
kept by her. That is my recollection. 

We are confined to the construction of the agreements made with 
the bank by Dr. Wilson and Mrs. Wilson and the force and effect of 
the memorandum found in Box 371 after the death of Dr. Wilson. If 
Mary Aldah Wilson has title, as the survivor of her husband, to the 
contents of both, or either one of the safe deposit boxes or to the check- 
ing account, its source must be found in the agreements and the memo- 
randum. Sec. 2 of the Joint Rights and Obligations Act, Ill. Rev. 

tat. 1947, c. '76, § 2; Mustain v. Gardner, 203 II. 284, 67 N. E. 779; 
Deslauriers v. Senesac, 331 Ill. 487, 163 N. E. 327, 62 A. L. R. 511; 
Reder v. Reder, 312 Ill. 209, 143 N. E. 418; Illinois Tr. & Sav. Bank 
v. Van Vlack, 310 Ill. 185, 141 N. E. 546; In re Brown, 86 Misc. 187, 
149 N. Y. S. 138, affirmed without opinion in 217 N. Y. 621, 111 
N. E. 1085. 

In the case of In re Brown, 86 Misc. 187, 149 N. Y. S. 188, 139, 
the Court was called upon to construe a lease of a safe deposit box 
which was signed by husband and wife, James L. Brown and Mary E. 
Brown, and read as follows: “We agree to hire and hold safe No. 

















168 THE BANKING LAW JOURNAL 





as joint tenants, the survivor or survivors to have access thereto in 
case of death of either; but either to have power to appoint a deputy.” 
Upon the death of James L. Brown, his widow, Mary E. Brown, claimed 
the contents of the box. The Court in that case says: “The administra- 
trix (Mrs. Mary E. Brown) cannot be awarded the property unless 
her right thereto can be found in the written contract. While the rela- 
tions of the parties, the declarations of the husband, the history and 
nature of the deposits, and all the qualifying circumstances are im- 
portant, if found material, to explain and characterize the writing, 
they cannot be themselves the source of her claim. It is not conceivable 
that one may by parol make a chattel owned by him the subject of a 
voluntary disposition to take effect upon his death, unless he conforms 
to the law of gifts or the law of wills. 

“Securities or other instruments for the payment of money are 
chattels, however valuable they may be beyond their visible and ponder- 
able quality. Securities, no less than coin, being incapable of gift with- 
out delivery, any arrangement for their disposition upon the death of 
the owner, which is not evidenced by will, delivery, or some form of 
written convention, must fail. In the cases of bank deposits and in- 
vestments, there has always been a written evidence of the chose in 
action and not the concrete money deposited or invested which has been 
made the subject of survivorship, and then only upon the written evi- 
dence, in the form of the deposit or investment, not merely that the 
husband wanted the wife to take the fund but that she was by him 
made the payee in case of her survivorship. No benevolence of the 
husband, however intense in feeling or vociferous in expression, will be 
of legal value if the wife is not legally given the potential right of dis- 
position in case of his death.” 

The instruments in writing to be construed in the present case, 
according to their terms or language, on the question if they create a 
joint tenancy with the right of survivorship in the contents of the safe 
deposit boxes Numbered 371 and 1236, are the rental agreements, or 
leases, of the boxes made with the bank by Dr. Wilson and Mary Aldah 
Wilson and the memorandum found in Box 371 after the death of Dr. 
Wilson. As will hereafter appear, the agreement of Dr. Wilson relative 
to the checking account is governed by a principle not involving the 
question of joint tenancy. 

Section 2 of the Joint Rights and Obligations Act provides, in part, 
as follows:—“Except as to executors and trustees, and except also 
where by will or other instrument in writing expressing an intention to 
create a joint tenancy in personal property with the right of survivor- 
ship, the right or incident of survivorship as between joint tenants or 
owners of personal property is hereby abolished, and all such joint 
tenancies or ownerships shall, to all intents and purposes, be deemed 
tenancies in common.” 
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In the cases which we have found, wherein the courts confined their 
construction of leases of safe deposit boxes to the terms of the lease, 
and the boxes were rented jointly or in joint tenancy, without further 
agreement of the renters as to the contents of the boxes, it has been 
held that such leases do not create a joint tenancy in the contents of 
the boxes. 

In the case of Black v. Black, 199 Ark. 609, 185 S. W. 2d 837, 838, 
the Supreme Court of Arkansas construed the following provision of 
a lease of a safe deposit box which was signed by husband and wife. 
“In case the Lessees are joint tenants, including husband and wife, it is 
hereby declared that all property of any kind at any time heretofore 
or hereafter placed in said box is the joint property of both Lessees 
and, upon the death of either, passes to the survivor subject to inherit- 
ance tax laws. Each of the Lessees shall have full access to and the 
control of the contents of said box without further authority. The 
Lessor shall not be liable, in the event that property belonging to the 
joint tenants having access to said box be misappropriated by one or 
more of those having access. Each or all of the Lessees may appoint 
a deputy to have access to or surrender the box.” The renters of the 
box were W. G. Black and Ida B. Black. 

Ida B. Black survived her husband, W. G. Black, and at the time 
of his death there was $3,790.00 in cash in the box so rented by Mr. 
and Mrs. Black. The stepson and the stepdaughter of Mrs. Black 
filed a suit in chancery praying that Mrs. Black be restrained from 
wasting or using the money, and an order was made by the chancery 
court requiring Mrs. Black to deposit in the registry of the court the 
$3,790.00 found in the box. Mrs. Black in her cross complaint as- 
serted ownership to the money as a surviving tenant by the entirety. 
From a decree dismissing her cross complaint Mrs. Black appealed to 
the Supreme Court of Arkansas. 

In the Black case the Supreme Court held:—Appellant insists 
that the recital contained in the contract of lease of the box, herein- 
above quoted, is conclusive of the common ownership of the contents 
of the box. But we do not think this was the purpose or the effect of 
that provision of the lease. Its obvious purpose was to protect the 
lessor, who could not know what money or things of value would be 
placed in the box, nor by which of its tenants; nor would it know by 
which of the tenants withdrawals were made. The lessees were, there- 
fore, declared and agreed to be, as between themselves and the lessor, 
joint tenants of the box and owners of its contents, so that it became 
and was unimportant, so far as the lessor was concerned, which tenant 
made deposits or withdrawals. Each tenant was given the right to 
deposit objects in the box and to remove them, and the lease contract 
has no relation to, or bearing upon, the question of ownership as be- 
tween the tenants themselves,” 
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In the Black case there is cited the case of In re Estate of Wohleber, 
Deceased, 320 Pa. 83, 181 A. 479, appearing in 101 A. L. R. 829. In 
the Wohleber case the Supreme Court of Pennsylvania held as fol- 
lows:—“The fact that a safe deposit box was leased in the names of 
both the husband and the wife, either or the survivor of them, is not 
of itself sufficient to establish a tenancy by the entireties, with right of 
survivorship, of securities found therein after the death of the husband, 
where there is evidence to show that the securities were in fact owned 
by the husband.” 

The following quotation is taken from the Black case. “The anno- 
tator’s note upon this and other cases which the author cites is: ‘As 
against the contention that the taking of a safe deposit box in the 
name of one “or” another made the parties joint tenants, equally en- 
titled to the property contained therein, and that upon the death of 
one the title vested in the other, the court in Mercantile Safe-Deposit 
Co. v. Huntington, 1895, 89 Hun 465, 35 N. Y. S. 390, said that all 
that could be deduced from the way in which the box was rented was 
that it was the intention of the parties that either might qualify himself 
to have access to the safe; that it did not, by any means, determine the 
ownership of the contents of the safe, or justify a conclusion that there 
was a joint ownership in the property contained therein, with a right 
of survivorship. The Court concludes: “We think it would be a propo- 
sition which would somewhat astonish the renters of boxes in safe de- 
posit companies if it should be held that, when two combine to rent a 
safe, the presumption would be that there was a joint ownership in all 
the property contained therein, even though the names of the renters 
were disjunctively associated.” This decision was cited in Gilkinson v. 
Third Ave. R. Co., 1900, 47 App. Div. 472, 63 N. Y. S. 792, as holding 
that the joint ownership of a box indicates nothing as to the ownership 
of the contents, and that all that could be inferred from the fact of 
ownership was “the intention of the parties that either might qualify 
herself to have access to the box.” And see In re Brown, 1914, 86 
Misc. 187, 149 N. Y. S. 138, affirmed without opinion in 1915, 167 
App. Div. 912, 151 N. Y. S. 1106, which is affirmed without opinion in 
1916, 217 N. Y. 621, 111 N. E. 1085, to the same effect, the court re- 
fusing to recognize any right of survivorship of the wife in securities 
that belonged to her husband, when they were put into the box held by 
them as joint tenants with the right of access in each in case of the 
death of either.” 

The intention and purpose of a person renting a safe deposit box 
_in a bank or safe deposit company is the safekeeping of chattels placed 
in the box. If there are joint or several owners of the property when 
it is placed in the box, it is usual for the owners to designate their in- 
terests in the property by some definite means placed so that there will 
be no confusion or misunderstanding as to the ownership of the con- 
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tents of the box. It is not usually considered by renters that because 
they may be joint tenants of a box that they also by reason of the 
renting, or leasing, of the box jointly are owners of the contents of 
the box. 

It is not a means to be sanctioned, under the Joint Rights and 
Obligations Act, that the terms or form of a rental agreement of a 
safe deposit box with a bank, which is to all intents and purposes an 
arrangement with the bank for its protection, as to which persons 
shall have access to the box is considered, or should be considered, as 
a means of transferring ownership or title to the contents of the box 
in joint tenancy with the right of survivorship, unless the rental agree- 
ment contains terms which express an intention on the part of the 
renters, or lessees, that the contents of the box are owned in joint 
tenancy by them with the right of survivorship. 

Our Supreme Court in the case of Deslauriers v. Senesac, 331 IIl. 
437, 163 N. E. 327, 329, 62 A. L. R. 511, in discussing the law relative 
to joint tenancy states how a joint tenancy must be created, and in 
the opinion, we find the following: ‘’The properties of a joint estate are 
derived from its unity, which is fourfold, the unity of interest, the 
unity of title, the unity of time, and the unity of possession; or, in 
other words, joint tenants have one and the same interest, accruing by 
one and the same conveyance, commencing at one and the same time, 
and held by one and the same undivided possession.” 

In the case of Neal v. Neal, 194 Ark. 226, 106 S. W. 2d 595, at 
page 600, the question arose as to the ownership of a certificate of 
deposit, and the Supreme Court of Arkansas, in passing upon this 
question used practically the identical language used by our Supreme 
Court in Deslauriers v. Senesac, supra, in describing how a joint 
tenancy must be created, and then states: “ ‘If any one of these elements 
is lacking, the estate will not be one in joint tenancy. Hence, where 
two or more persons acquire an individual interest in property at dif- 
ferent times or by different conveyances, the estate created is not joint 
tenancy, for the unity of time or the unity of conveyance would be dis- 
regarded were this to be called a joint tenancy.’ Under the facts in 
this case it will readily be seen that there was no joint tenancy, as 
defined above. It appears to us to be more in the nature of a gift to 
take effect in the future, or on the death of the donor, which is void.” 

Under the rule as announced by our own Supreme Court, and as 
shown by the Arkansas case, a joint tenancy in personal property must 
be created in the same manner as a joint tenancy in real estate, and 
under the facts and circumstances, as disclosed by the record in this 
case, any attempt to create a joint tenancy has wholly failed. It is 
our conclusion that money in the safe deposit Box No. 371, and the 
three $500.00 bonds in safe deposit Box No. 1236, were the property 





172 THE BANKING LAW JOURNAL 


of the Estate of Dr. Wilson and it should have been inventoried as such 
by the executor of the estate. 

In regard to the deposit in the checking account, as before stated, 
a different rule applies. In the case of Illinois Trust & Savings Bank 
v. Van Vlack, 310 Ill. at page 191, 141 N. E. at page 548, our Supreme 
Court was discussing the law relative to a joint deposit of husband and 
wife, and the contract in question was nearly identical with the one 
now before us. In the opinion, we find the following: “In the case of 
Chippendale v. North Adams Savings Bank, 222 Mass. 499, 111 N. E. 
871, cited in Erwin v. Felter, supra [283 Ill. 36, 119 N. E. 926, 
L. R. A. 1918 E, 776], (a case of a deposit payable to either of two 
persons or the survivor), the court said: ‘The new deposit in the Hoo- 
sac Savings Bank by its terms was a deposit to be paid during the 
lives of Williams and of Mrs. Worthington or either of them as they 
should call for the deposit or a part of it, and the balance (not with- 
drawn during their joint lives) was to be paid to the survivor of them. 
Such a contract between a depositor or depositors and the savings bank 
is a valid contract. If Mr. Williams had gone to the savings bank 
with a sum of money he could have made such a contract with the 
savings bank. What took place was the equivalent of that by reason 
of a novation with respect to the account theretofore on deposit in 
Williams’ name alone. The case therefore which we have to decide is 
not a case of an attempted gift of property but is a case where Wil- 
liams the depositor through a novation had made a new contract with 
the savings bank, by virtue of which either he or Mrs. Worthington 
could draw such sums as either in their discretion chose during their 
joint lives, and the balance was to be withdrawn by, and so was to 
belong to, the survivor. In such a case there is no gift of the balance 
upon the death of Williams. Mrs. Worthington (when she survived 
Williams) became the owner of the balance undrawn by virtue of the 
contract of deposit, and not by virtue of a gift which took effect on 
Williams’ death.’ 

“Besides the cases cited in Erwin v. Felter, supra, as to the right 
arising from contract, others to the same effect are Wisner v. Wisner, 
82 W. Va. 9, 95 S. E. 802, and New Jersey Title Guaranty & Trust 
Co. v. Archibald, 91 N. J. Eq. 82, 108 A. 434. In the latter case the 
court said: ‘Whether the deposit in the case at bar created a technical 
joint tenancy is beside the mark. We have pointed out that it was a 
deposit of money originally belonging either wholly to the mother, or 
in part to her and in part to the daughter. More strictly speaking, it 
was a loan by the depositors to the banks upon the terms stated, since 
a deposit in a bank creates the relation of debtor and creditor between 
the depositor and the bank. . . . It is argued that there was no gift from 
the donor to the donee because there was no delivery. But we think 
that is not so. The right was contractual and was vested in both de- 
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positors jointly, and the survivor. The contract entered into by the 
bank with the mother and her daughter exhibited a donative purpose 
from donor to donee (not one merely for use and convenience of the 
donor) and hence constituted a valid gift’.” To the same effect is Reder 
v. Reder, 312 Ill. P. 209, 143 N. E. 418. 

Under the circumstances in this case, it is our conclusion that the 
deposit account of $1,035.41 is not controlled by the rules governing 
joint tenancy, in common, but is governed by rules of contract between 
the bank and Doctor and Mrs. Wilson. At the death of Doctor Wilson, 
the remainder of the deposit became the property of Mrs. Wilson, and 
she should not be held to inventory this account. 

The judgment of the trial court is hereby reversed and remanded 
with directions for the Court to enter an order in compliance with the 
views as expressed in this opinion. 

Reversed and remanded with directions. 

DOVE and BRISTOW, JJ., concur. 


Bank Liable for Negligence in Handling of Check 


The manner in which funds may be withdrawn from a bank 
must be determined by the contract between the depositor and 
the bank. Where there is a joint deposit, unless otherwise 
agreed upon or fixed by statute, the bank must have the signa- 
tures of all joint depositors appended to a check before it is 
authorized to pay it. However, if bank has customarily paid 
checks signed in a particular way, it cannot change this custom 
without express notice to the depositor, and refuse to pay checks 
so signed. 

In the instant case the signature card introduced in evidence 
indicated that it was a joint account, but the evidence was un- 
disputed that it was never treated as such either by the bank 
or the depositors, and that on the contrary the account was 
entered on the books as an alternative account, in the names 
of “Susan E. Johnson or John E. Johnson,” and that the checks 
(excepting the one upon which this suit is brought) drawn by 
John E. Johnson against the account and signed in his name 
only were promptly and repeatedly honored by the bank. 
Bank’s contention is based upon the assumption that the con- 
NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §444. 
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tract with the bank was for a joint deposit requiring joint 
action of the depositors in withdrawing the funds. ‘The checks, 
however, were competent to show the interpretation which the 
parties themselves placed upon the contract. Even assuming 
that the initial agreement contemplated a joint deposit, it was 
revocable and could be thereafter altered or withdrawn by 
agreement of the parties. 

The court also ruled that the dishonor of check by bank 
presumptively results in injury to the credit of the drawer. It 
is not necessary to recovery that there should be proof of special 
damages, the law presuming that the result is injury to the 
credit of the depositor from the general experience of men in 
such transactions. This was decided by the Supreme Court 
of South Carolina in the case of Johnson v. National Bank of 
South Carolina of Sumter, 50 S. E. Rep. (2d) 177. The 
opinion of the court is as follows: 

This action was brought to recover actual and punitive damages 
for the alleged wrongful dishonor of a check in the sum of $20 drawn 
upon the appellant bank by respondent on July 26, 1947. The bank 
denied liability. It further alleged that there was no account on its 
books in the name of respondent; that his mother and he had a joint 
account which could only be withdrawn by checks signed in the names 
of both depositors; and that if respondent intended to draw upon the 
joint account, he was negligent in signing said check in his individual 
name. During the trial of the case appellant made timely motions for 
a nonsuit and a directed verdict which were refused, except that the 
Court held that the evidence was insufficient to warrant the recovery of 
punitive damages. The jury returned a verdict in the sum of $1750. 
Upon motion for a new trial, the Court held that the verdict exceeded 
“what might justly be regarded as a moderate amount,” and granted a 
new trial unless respondent remitted on the record the sum of $500. 
The remission was made and this appeal is from a judgment entered in 
the sum of $1250. 

In 1943 respondent, while in the army, requested his mother to open 
an account with appellant. At that time he was stationed in California 
and was about to go overseas. He was to furnish the funds to be de- 
posited but the account was to be entered in both the name of himself 
and his mother in order to provide for any emergency. His mother 
procured from appellant what is termed a signature card upon which 
she listed the account as “Susan E. Johnson & John E. Johnson,” but 
did not fill out that portion relating to the signatures upon which the 
bank would be authorized to disburse the money. After signing this 
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card, she sent it to her son in California who added his signature and 
it was duly delivered to the bank. The account was entered on the 
books, however, as “Susan E. Johnson or John E. Johnson” and was 
similarly listed thereafter by the bank in its monthly statements. It 
further appears that appellant consistently honored and charged 
against this account the individual checks of respondent and his 
mother. Respondent introduced in evidence over two hundred) checks, 
in varying amounts and to various payees and extending over a period. 
of about four years, signed by him individually which the bank 
promptly paid. A small number of cancelled checks similarly signed 
by his mother were also offered in evidence. - Indeed, the record does 
not show that any checks were ever drawn against this account in the 
name of the joint depositors. 

Respondent testified that after his discharge in 1945, he inquired 
of one of the officers of the bank whether checks signed by him would 
be honored and was told that they would. This officer testified that 
while he remembered respondent calling by the bank after returning 
home, he did not remember making the statement mentioned. He ad- 
mitted, however, that checks on this account were supposed to be hon- 
ored when signed by either of the parties. 

The check in question was duly presented to the bank and returned 
unpaid with the statement that respondent had no account. The trans- 
action was handled by a substitute bookkeeper who testified that she 
refused to pay the check because she was unable to locate any account 
on the books of the bank in the name of respondent. 

We shall first consider, whether the Court below erred in refusing 
appellant’s motions for a nonsuit and a direct verdict. The bank con- 
tends that the signature card shows a joint account requiring joint 
action of the depositors in withdrawing the funds or at least that checks 
issued against the account be signed in the name of both depositors, 
and that it could not have properly honored a check against this ac- 
count when signed by either of the depositors individually. 

The manner in which funds may be withdrawn from a bank must 
be determined by the contract between the depositor and the bank. 
It is true that where there is a joint deposit, unless otherwise agreed 
upon or fixed by statute, the bank must have the signatures of all joint 
depositors appended to a check before it is authorized to pay it. 
9 C. J. S., Banks and Banking, § 334, p. 678; 7 Am. Jur., Banks, Sec- 
tion 509, page 363. But we do not agree that the undisputed testi- 
mony in the instant case shows a joint account. We are in accord with 
the following conclusions reached by the trial Judge: “The signature 
card introduced in evidence indicated that it was a joimt account, but 
the evidence was undisputed that it was never treated as such either by 
the bank or the depositors, and that on the contrary the account was 
entered on the books as an alternative account, in the names of ‘Susan 
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E. Johnson or John E. Johnson,’ and that the checks (excepting the 
one upon which this suit is brought) drawn by John E. Johnson against 
the account and signed in his name only were promptly and repeatedly 
honored by the bank.” 

We think the nature of this deposit and the manner in which the 
money was to be withdrawn involved issues of fact which were properly 
submitted to the jury. 

While conceding that ordinarily in an action of this kind it is not 
necessary for the plaintiff to establish negligence on the part of the 
bank, counsel for appellant state in their brief “that in the circum- 
stances of this case there can be no absolute liability in the absence of 
negligence.” Without undertaking to pass upon the correctness of 
this position, it is sufficient to say that the evidence reasonably sup- 
ports an inference of negligence. Nor in view of the previous conduct 
of the bank in repeatedly honoring checks drawn on this account in the 
individual name of respondent can it be said that he was negligent as a 
matter of law in signing the check in his individual name. 

The next assignment of error relates to the admissibility of the 
checks heretofore mentioned showing that appellant had previously 
over a period of years honored the individual checks of respondent and 
his mother. Objection was made to their introduction upon the ground 
that such a custom or usage had not been pleaded by respondent. Ap- 
pellant asserts that the effect of admitting these checks was to permit 
respondent to prove, without alleging, that the bank had) waived its 
right to require strict compliance with the terms of the contract relat- 
ing to the manner in which checks against this account should be 
signed. The Court below held that “the allegations of fact contained 
in the complaint are amply sufficient to support waiver or estoppel.” 
We think a liberal construction of the complaint fully warrants this 
conclusion. 


These checks were admissible for another reason. Appellant’s con- 
tention is based upon the assumption that the contract with the bank 
was for a joint deposit requiring joint action of the depositors in with- 
drawing the funds. But as previously pointed out, this is not the only 
reasonable inference warranted by the testimony. The checks were 
competent to show the interpretation which the parties themselves 
placed upon the contract. Reeves et al. v. First National Bank of 
Oakland, 20 Cal. App. 508, 129 P. 860. “Where a bank has customarily 
paid checks signed in a particular way, it cannot change this custom 
without express notice to the depositor, and refuse to pay checks so 
signed.” Michie on Banks and Banking, Volume 5, Sec. 234, page 428. 
Even assuming that the initial agreement contemplated a joint de- 
posit, it was revocable and could be thereafter altered or withdrawn by 
agreement of the parties. 

The next question is whether the Court erred in excusing from serv- 
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ice on the case six members of the jury panel upon the ground that 
they were indebted to the bank. ‘The ruling is challenged upon the 
theory that the Court erred in holding that this fact amounted to a 
legal disqualification, but it is clear from the language of the trial 
Judge in passing upon the motion for a new trial that these prospective 
jurors were excused in the exercise of his sound! judicial discretion. It 
is well settled that questions of this kind relating to the fitness of jurors 
to serve in a case are largely left to the discretion of the trial Judge. 
Tucker v. Buffalo Cotton Mills, 76 S. C. 539, 57 S. E. 626, 121 Am. 
St. Rep. 957; Yarborough v. Columbia Railway, Gas & Electric Co., 
100 S. C. 33, 84 S. E. 308; Crawford v. Charleston-Isle of Palms 
Traction Co., 126 S. C. 447, 120 S. E. 381; Fender v. New York Life 
Insurance Co., 158 S. C. 331, 155 S. E. 577; Turner v. Montgomery 
Ward & Co. et al., 165 S. C. 253, 163 S. E. 796. It is clear that there 
was no abuse of discretion in the instant case. The suggestion is made 
that these jurors should have been examined on their voir dire. There 
was no request to that effect, nor was such an examination necessary. 
The facts upon which the Court concluded that these jurors should be 
excused! were admitted. 

In support of its contention that the Court erred in excusing these 
jurors, appellant principally relies upon First National Bank of Man- 
ning v. Pierson, 124 S. C. 327, 117 S. E. 542, 544. It is true that the 
Court there stated that “a juror’s indebtedness to a bank does not dis- 
qualify him for service in a case that the bank is interested in per se,” 
but it does not follow that the trial Judge may not, in the exercise of 
his discretion, excuse a juror upon this ground. In Wilson v. Pal- 
metto National Bank, 113 S. C. 508, 101 S. E. 841, 842, in discussing 
the probable effect of a juror being indebted to one of the parties, the 
Court observed that “the most reasonable inference was that a debtor 
might be biased unconsciously in favor of his creditor.” Also, see Wil- 
liamson v. Pike, 140 S. C. 376, 188 S. E. 831. 

Finally, appellant contends that the amount of the verdict is ex- 
cessive and unreasonable. The rule is well established in this State 
that the dishonor of a check by a bank presumptively results in injury 
to the credit of the drawer. DeLaunay v. Union National Bank, 116 
S. C. 215, 107 S. E. 925. “And it is not necessary to recovery that 
there should be proof of special damages, the law presuming that the 
result is injury to the credit of the depositor from the general experi- 
ence of men in such transactions.” Lorick v. Palmetto Bank & Trust 
Co., 74S. C. 185, 54 S. E. 206, 207, '7 Ann. Cas. 818. But the recov- 
ery should be “temperate” or “moderate” in amount. Wilson v. Pal- 
metto National Bank, supra. In the instant case there is not only 
the presumption of damage to respondent’s credit but there was direct 
evidence to that effect. We cannot say that the trial judge abused his 
discretionary power in permitting a verdict of $1250.00 to stand. 

Judgment affirmed. 





BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





Bank Officer Cannot Consent to Arrangement 
Impairing Collateral of Bank 





Alter v. Logan Trust Co. et al., Supreme Court of Pennsylvania, 
62 Atl. Rep. (2d) 25 





A bank officer has no power to consent to any arrangement which 
will impair the security or collateral of the bank. In the instant case, 
if effect were given to the alleged oral agreement, the result would 
be that, on behalf of his principal, the vice president and treasurer 
of trust company accepted from the plaintiff debtor $30,000 in dis- 
charge of an indebtedness of $57,453.40 for which the mortgaged 
property was secured. 


Assumpsit by W. Riley Alter against the Logan Trust Company and 
others for breach of an oral agreement. From a judgment of compul- 
sory nonsuit, plaintiff appeals. 

Affirmed 

Before MAXEY, C. J., and DREW, LINN, STERN, PATTERSON, 
STEARNE, and JONES, JJ. 

D. J. Synder and Kunkle and Trescher, all of Greensburg, for appel- 
lant. 

Benjamin H. Thompson, of New Kensington, and Robert W. Smith 
and Smith, Best & Horn, all of Greensburg, for appellee. 


JONES, J.—This is an appeal from a judgment of compulsory non- 
suit entered in an action of assumpsit. The plaintiff sued to recover 
damages for the defendants’ breach of an alleged oral agreement said 
to confer upon the plaintiff a right of redemption to a certain piece of 
real estate which one of the defendants had acquired at a sheriff’s sale 
upon an execution issued on an unpaid judgment against the plaintiff 
in favor of the same defendant. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1066. 
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On May 16, 1930, W. Riley Alter, the plaintiff, was the owner of two 
improved tracts of land in the city of New Kensington, Westmoreland 
County. One of such properties was known as the Alter Building; the 
other was a lot and dwelling. The Alter Building property was encum- 
bered by a first mortgage to the Metropolitan Life Insurance Company 
in the sum of $150,000 as security for a bond indebtedness originally in 
like amount whereon judgment had been entered. The property was 
also encumbered by a second mortgage to The Logan Trust Company, 
one of the defendants, in the sum of $20,000 as security for a bond 
whereon judgment had, likewise, been entered. On May 16, 1930, the 
plaintiff conveyed the Alter Building property in trust to The Logan 
Trust Company to receive and apply the income from the property to 
the payment of taxes, insurance and upkeep and in reduction of the 
indebtedness above mentioned. 

On August 15, 1931, The Logan Trust Company entered into a vol- 
untary liquidation agreement with The Logan National Bank and Trust 
Company, the other defendant. Thereby The Logan Trust Company 
assigned all of its assets, including notes owing by the plaintiff and his 
bond and mortgage, to The Logan National Bank and Trust Company, 
the latter company assuming liability for the indebtedness of The 
Logan Trust Company. In furtherance of the liquidation so provided 
for, the plaintiff entered into a second trust agreement with The Logan 
National Bank and Trust Company on November 23, 1932. Therein, 
it was agreed that The Logan Trust Company should convey the title 
to the Alter Building property (which it held as trustee) to The Logan 
National Bank and Trust Company upon the same terms and conditions 
as were contained in the original trust agreement between the plaintiff 
and The Logan Trust Company. Both of the trust agreements con- 
tained provisions for terminating the trusts. 

In April of 1935 The Logan Trust Company caused an execution to 
issue upon its judgment against Alter and had the sheriff levy upon the 
Alter Building property which was duly advertised for sale and was 
thereafter sold at sheriff's sale on May 3, 1935, the purchaser being The 
Logan Trust Company. On the day prior to the sheriff’s sale, to wit, 
on May 2, 1935, Alter and The Logan Trust Company had entered into 
a written agreement whereby it was agreed that, in consideration of the 
trust company’s cancellation and discharge of all of Alter’s indebtedness 
to it (which at that time amounted to $57,453.40), Alter would not de- 
lay the sheriff’s sale and he thereby further expressly relinquished to 
the trust company any and all interest which he might have in the 
Alter Building property. 

The plaintiff bases his present action upon an alleged oral agreement 
which he says was entered into between him and the defendant banks, 
the latter acting by one Walter N. Gabel, on or about May 1, 1935. 
Gabel was then vice president and treasurer of The Logan Trust Com- 
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pany and vice president and cashier of The Logan National Bank and 
Trust Company. According to the terms of the oral agreement, as the 
plaintiff avers them, he agreed not to delay the sheriff’s sale and to re- 
linquish any and all interest which he might have in the Alter Building 
property in consideration whereof the defendant banks were to cancel 
his indebtedness to them. It is apparent that, up to this point, the 
provisions of the alleged oral agreement do not differ materially from the 
analogus provisions of the subsequent written agreement of May 2, 
1935. The appellant avers, however, that the alleged oral agreement 
further provided that for one year he should have the right to redeem 
and reacquire the Alter Building property upon assuming liability for 
the mortgage indebtedness owing to the Metropolitan Life Insurance 
Company and by paying the defendant banks the sum of $30,000 for 
which the banks would transfer the title to the property in question to 
the plaintiff or to any purchaser he produced who would assume the 
first mortgage and pay the banks the sum of $30,000. The plaintiff 
further avers that he did produce a purchaser who was willing to satisfy 
the redemption conditions of the alleged oral agreement and who would 
also have transferred to him a piece of real estate in Pittsburgh worth 
$25,000. It is in that amount that the plaintiff seeks damages in the 
instant suit for the defendants’ refusal and failure to perform the rele- 
vant provisions of the alleged oral agreement. 


At trial the plaintiff testified in substantiation of the oral agreement 
as pleaded; and, in cross-examination by the defendants, he identified 
the written agreement of May 2, 1935, between him and The Logan 
Trust Company. This agreement was offered by the defendants and 
received in evidence over the plaintiff’s objection in connection with 
the defendants’ cross-examination of the plaintiff. At the conclusion of 
the plaintiff’s case, the defendants moved for a compulsory nonsuit on 
three grounds, viz., (1) that the plaintiff had failed to prove Gabel’s 
authority to enter into the alleged oral agreement in behalf of the de- 
fendants; (2) that even if Gabel had such authority, the alleged oral 
agreement became merged in the subsequent written agreement of May 
2, 1935; and (3) that the alleged oral agreement was concerned with 
the transfer of an interest in realty and, being parol, did not satisfy the 
requirements of the Statute of Frauds, 33 P.S. § 1. 


The learned trial judge granted the defendants’ motion and entered 
the nonsuit. In the opinion thereafter filed in support of the refusal of 
the plaintiff's motion to take off the nonsuit, the learned court below 
based its action principally on the ground that the plaintiff had failed to 
establish Gabel’s authority to make the alleged oral agreement for the 
defendant banks and, also, to some extent on the ground that the alleged 
oral agreement had become merged in the written agreement of May 
2, 1935. 
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It was, of course, incumbent upon the plaintiff to prove the asserted 
authority of Gabel in the premises (see Kelly, Murray, Inc. v. Lans- 
downe Bank & Trust Co., 299 Pa. 236, 240, 149 A. 190, and Humphrey 
v. Brown, 291, Pa. 53, 59, 189 A. 606) as well as the nature and extent 
of any such authority (Interstate Securities Company v. Third Na- 
tional Bank, 231 Pa. 422, 429, 80 A. 888). The plaintiff manifestly 
failed to discharge his duty in such regard. The provisions of the liqui- 
dation agreement of August 15, 1931, between the banks, upon which 
the plaintiff relied for such proof, was wholly ineffectual for the pur- 
pose. Because the banks, in that agreement, had constituted Gabel 


and one Campbell co-trustees with power to sell, at their own discretion, 


“real estate ... owned by the Trust Company and held in its own name 
or in trust for its use and benefit,” the appellant argues that Gabel 
thereby had authority to dispose of the Alter Building property. The 
answer to that contention is two-fold. First, the real estate of Alter 
which The Logan Trust Company held, it held as trustee for Alter and 
not for its own use and benefit. The Alter property did not, therefore, 
come within the class of realty which the liquidating trustees were em- 
powered to sell; and, in the second place, the asserted oral agreement 
was not made with Gabel and Campbell, the co-trustees, but, allegedly, 
with Gabel alone. There is, therefore, nothing in the case to support a 
finding that The Logan Trust Company expressly authorized Gabel to 
sell the Alter Building or to procure a purchaser of that property. 

The appellant also contends that Gabel had inherent authority to 
enter into the alleged oral agreement by virtue of his official positions 
with the defendant banks. It is a complete answer to that contention 
merely to point out that “It is the general and well-settled rule that a 
bank officer has no power to consent to any arrangement which will im- 
pair the security or collateral of the bank”; Bernatovich v. Davis, 342 
Pa. 86, 92, 19 A. 2d 925, 927, citing 4 Zollman on Banks and Banking, 
Perm. ed., § 2229. In the present instance, if effect were given to the 
alleged oral agreement, the result would be that, on behalf of his prin- 
cipal, Gabel accepted from the plaintiff debtor $30,000 in discharge of an 
indebtedness of $57,453.40 for which the mortgaged property was se- 
curity. Nor is there any merit in the appellant’s further contention 
that Gabel had either apparent or implied authority and the cases which 
he cites in such connection are readily distinguishable. 

In view of the fact that absence of authority in Gabel alone justified 
the action of the learned court below, it becomes unnecessary for us to 
consider or pass upon the merit of either of the other two reasons ad- 
vanced by the defendants in support of their motion for nonsuit or the 
incidental question raised by the appellant concerning the reception in 
evidence of the written agreement of May 2, 1935, in the plaintiff’s case. 

Judgment affirmed. 
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Bank’s Right of Lien on Pledged Securities 





Watts v. Bank of Manhattan Co., Supreme Court, 83 N. Y. Supp. (2d) 57 





Where securities belonging to wife were pledged with bank for 
the indebtedness of husband, it was held that the powers of sale ex- 
ecuted by wife in connection with the authority to her husband to 
pledge the securities was coupled with an interest on the part of the 
bank in the subject matter of the powers, and therefore were irrev- 
ocable and survived the death of the wife. It was also held that the 
bank did not lose its lien upon the securities when it delivered them 
to husband or others “for the purpose of sale.” The bank had the 
right to deliver the securities to others for the limited purpose of 
selling the same and remitting the proceeds. 


Action by Schuyler W. J. Watts against the Bank of the Manhattan 
Company. On defendant’s motion to dismiss the complaint. 

Motion granted to the extent of dismissing the complaint for alleged 
insufficiency, with leave to serve an amended pleading, and otherwise 
denied. 

Philip W. Lowry, of New York City, for plaintiff. 

Root, Ballantine, Harlan, Bushby & Palmer, of New York City 
(Wilkie Bushby, Harry P. Letton, Jr. and William Wemple, all of New 
York City, of counsel), for defendant. 


SCHREIBER, J.—To the extent that this motion seeks to dismiss 
the complaint for alleged insufficiency it is granted. The allegations of 
the complaint establish that the defendant had a valid lien upon the 
securities belonging to Mrs. Watts which had been pledged with it as 
security for the indebtedness of Mr. Watts. The powers of sale executed 
by Mrs. Watts in connection with the authority to her husband to 
pledge the securities was coupled with an interest on the part of the 
defendant in the subject matter of the powers. The powers were there- 
fore irrevocable and survived the death of Mrs. Watts. Nor did de- 
fendant lose its lien upon the securities when it delivered them to Mr. 
Watts or others “for the purpose of sale.” The defendant had the right 
to deliver the securities to others for the limited purpose of selling the 
same and remitting the proceeds, and the complaint alleges that the 
proceeds were so remitted to and received by the defendant. Nor do the 
allegations relating to the deposit accounts make out a good cause of 
action against the defendant. The transfer of the account of Mrs. 
Watts, after her decease, to the account of her husband, as her executor, 
was proper. The allegation that defendant knew that Mr. Watts paid 
to himself individually income and cash principal of the residuary estate 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §806. 
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in violation of the terms of the will is insufficent to charge the defendant 
with liability. Under the terms of the will, as the complaint admits, 
(Par. sixteenth) the husband was entitled to one-third of the residuary 
estate. In view of the possibility that the payments which the husband 
as executor made to himself were payments required or permitted by 
the terms of the will, the allegation that defendant knew that the hus- 
band made payments to himself which violated the will is a mere con- 
clusion. At any rate, it is well established that a bank is not liable for 
a fiduciary’s misappropriation of trust funds deposited with a bank 
even where he transfers the funds to his own personal account, in the 
absence of circumstances apprising the bank of the fact that the fidu- 
ciary is wrongfully using the funds for his own personal benefit. Bischoff 
v. Yorkville Bank, 218 N. Y. 106, 112 N. E. 759, L. R. A. 1916F, 1059; 
Manufacturers’ Trust Co. v. United States Mortgage & Trust Co., 244 
N. Y. 550, 155 N. E. 893; Clarke v. Public National Bank & Trust Co., 
259 N. Y. 285, 181 N. E. 574. The complaint here does not allege that 
the defendant knew that the payments which the executor made to him- 
self were used for his own personal benefit and not for the benefit of 
the estate. 

For the reasons indicated, the court holds the complaint insufficient. 
It is accordingly unnecessary to consider the other branches of the 
notice of motion. 

The motion is granted to the extent of dismissing the complaint with 
leave to serve an amended pleading within twenty days from the service 
of a copy of this order with notice of entry, and the motion is denied 
as academic in so far as other relief is sought. 


Joint Bank Deposit Held Not True Joint Account 
With Right of Survivorship 





In re Holtz’ Will, Surrogate’s Court, 82 N. Y. Supp. (2d) 362 





By the act of creating a joint account each party thereto imme- 
diately acquires an equal interest in the funds available for his own 
use. Whatever quality the deposit had, it had from the beginning. 

In this case testator and daughter did not deal with the account 
as a true joint deposit with the right of survivorship. The evidence 
tends to show that testator and daughter never intended a true joint 
account with the right of survivorship, but “an account of conven- 
ience” with the daughter acting as testator’s agent. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §487. 
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Proceeding in the matter of the judicial settlement of the account of 
Marie Engel, one of the executrices of the will of Fritz Holtz, deceased, 
wherein Emma Kettenberg, coexecutrix and legatee, filed objections. 

Decree in accordance with opinion. 

Branch, Rosenberg & Branch, of Rochester (Arthur E. Rosenberg, 
of Rochester, of counsel), for executrix Marie Engel, petitioner. 


Holbrook & Holbrook, of Rochester (Robert B. Nellis, of Rochester, 


of counsel), for coexecutrix-legatee Emma Kettenberg, respondent. 


WITMER, Surrogate——The two executrices herein were unable to 
agree with respect to the estate assets, and so petitioner has filed her 
account alone. Respondent, co-executrix, objects to it because peti- 
tioner has failed to charge herself with the proceeds of two bank ac- 
counts, together amounting to the sum of $11,359.22, which at testator’s 
death stood in the names of testator and petitioner “payable to either or 
the survivor of either.” Testator’s will, dated October 11, 1944, pro- 
vides for an equal division of the estate assets between petitioner and 
respondent, subject in part to a provision for a dependent son, William, 
for life. 

Petitioner relies on the statutory presumption contained in section 
239, subdivision 3, of the Banking Law, which provides in part as fol- 
lows: “When a deposit shall be made by any person in the names of 
such depositor and another person and in form to be paid to either or 
the survivor of them, such deposit and any addition thereto made by 
either of such persons after the making thereof shall become the prop- 
erty of such persons as joint tenants, and, together with all dividends 
credited thereon, shall be held for the exclusive use of such persons and 
may be paid to either during the lifetime of both or to the survivor after 
the death of one of them. .. . The making of the deposit in such form 
shall, in the absence of fraud or undue influence, be conclusive evidence, 
in any action or proceeding to which either the savings bank or the sur- 
viving depositor is a party, of the intention of both depositors to vest 
title to such deposit and the additions thereto in such survivor.” 

The proof as supplemented by stipulation shows that the testator 
was born in Germany, could not read or write English, and died in Mon- 
roe County on December 23, 1946. He had full possession of normal 
physical and mental powers throughout his life. He had bank accounts 
in the joint names of his wife and himself, and on his wife’s death on 
June 17, 1940, he became the sole owner thereof as the survivor. He 
was then seventy-four years of age. On or about July 1, 1940, he went 
with his daughter, the petitioner, and his attorney to one of the banks 
in question and signed the necessary slip for transferring his deposit 
therein, and signed with petitioner a ledger card creating a new account 
in such bank in the joint names of himself and petitioner. Stamped 
upon the card are the words “payable to either or the survivor.” With- 
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in five days after such time he also signed, presumably at home, the 
necessary papers to transfer and open in like manner an account in each 
of two other banks, one of which accounts is involved herein. It affirm- 
atively appears that the papers which testator signed in creating the 
latter account bore no reference to survivorship when he signed them, 
and the words of survivorship were stamped onto the ledger card there- 
after. The new bank books issued in 1940 on the two accounts now in 
question were stamped with the survivorship provision, and they were 
in testator’s hands until his death. 


Respondent does not question testator’s competency at the time of 
the creation of these two new accounts, and does not claim fraud or un- 
due influence in connection therewith. She seeks to avoid the presump- 
tion arising from section 239, subdivision 3, of the Banking Law on the 
ground that before the provisions of such law can become operative it 
must be established that the testator understood what was being done 
and in fact authorized the creation of the accounts in such manner. This 
contention is clearly correct. Matter of Yauch’s Estate, 270 App. Div. 
348, 59 N. Y. S. 2d 642, affirmed 296 N. Y. 585, 68 N. E. 2d 875; Walsh 
v. Keenan, 293 N. Y. 573, 59 N. E. 2d 409; Matter of Fenelon’s Estate, 
262 N. Y. 57, 186 N. E. 201; Matter of Buchanan’s Estate, 184 App. Div. 
237, 171 N. Y. S. 708. The transfer of funds from the testator’s name 
alone to a joint account between testator and petitioner with the right 
of survivorship, would constitute a gift to petitioner under the circum- 
stances, and petitioner has the burden of proving that the account was 
so created. Moskowitz v. Marrow, 251 N. Y. 380, 167 N. E. 506, 66 
A. L. R. 870; Matter of McCarthy’s Estate, 164 Misc. 719, 724, 299 
N. Y.S. 715, 719, 720, affirmed 254 App. Div. 827, 6 N. Y. S. 2d 156. 

Petitioner has produced the two bank books bearing the stamp “either 
or survivor may draw” and a ledger card bearing similar provision. She 
has given testimony that with respect to one of the accounts testator 
went to the bank with his attorney and petitioner for the purpose of 
changing the form of the account, that the other account was changed 
at about the same time, and that testator kept the bank books in his 
possession for over six years prior to his death. Testator had previously 
had accounts in such form with his wife. Possibly, in the absence of 
any evidence to the contrary, petitioner’s proof would be sufficient to 
establish the creation of the accounts so as to invoke the presumption of 
section 239, subdivision 3, of the Banking Law. But respondent has 
presented evidence and certain facts have been stipulated which raise 
serious doubt in the matter. The fact that testator could not read or 
write English tends to destroy the natural inference of knowledge aris- 
ing from his possession of the bank books inscribed with the words of 
survivorship. The failure of testator’s attorney, when examined herein, 
to recall anything about the bank accounts or having accompanied tes- 
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tator to a bank to change an account and the failure to produce any 
testimony in support of such occurrence destroy the inference, which 
otherwise might arise from petitioner’s testimony, that testator acted 
under the advice of and through his attorney and hence presumably did 
what he wanted and intended to do. 

Respondent’s undisputed proof that the words of survivorship were 
not on the instrument signed by testator at the time of opening the one 
account raises the question as to what testator intended to be the nature 
of such new account, and the incidental question as to the source of the 
instructions under which the survivorship clause was stamped upon the 
account ledger card and bank book. There is no evidence that testator 
was told that the accounts would be made payable to either or the sur- 
vivor, or that he knew the effect of the survivorship clause stamped up- 
on the accounts. As said in the opinion in Matter of Yauch’s Estate, 
supra, 270 App. Div. 348, at page 352, 59 N. Y. S. 2d 642, 645, “It seems 
to me that the question is whether Mrs. Yauch signed the document 
with the words, ‘Payable to either or the survivor of either,’ already im- 
printed upon it by rubber stamp or whether she acquiesced in the crea- 
tion of the account as it appears upon the records of the bank.” To the 
same effect see Matter of McCarthy, supra, 164 Misc. 719, 724, 725, 299 
N. Y. S. 715, 719-721. As shown above petitioner has the burden of 
proof as to these matters, and has not met it. 

It appears that prior to October, 1939, petitioner and her husband 
lived in Wisconsin. Her husband lost his job and they came to live in 
an upstairs apartment in the home of her father and mother, rent free, 
her husband then working on projects of the Federal Works Progress 
Administration. After testator’s wife died petitioner kept house for 
him and her mentally-ill brother, William, until testator’s death. Testa- 
tor furnished the house, paying the taxes, maintenance, etc., thereon. 
He paid the water and electric bills, paid for half of the coal, and also 
paid petitioner $4.00 per week board. Petitioner and her husband paid 
for the food. 

During the period of more than six years from the time the new 
accounts were established until testator’s death, petitioner acted as agent 
for the testator with respect to them. She made deposits therein, but 
only of his money, and she made withdrawals therefrom, but only as 
requested by him and for his use. She never withdrew anything for 
herself or her own use, and she acknowledged that during the life of her 
father the moneys in said accounts belonged exclusively to him. This 
testimony was elicited by respondent upon her examination of petitioner, 
and was given over petitioner’s objection. Petitioner has moved to 
strike out such testimony concerning her relations with testator in re- 
spect of these accounts and of her interest in the accounts, relying upon 
the presumption of law contained in section 239, subdivision 3, of the 
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Banking Law. The testimony was offered by respondent not directly 
on the issue of the ownership of the balance on hand at testator’s death, 
but on the question of the ownership of the moneys withdrawn in testa- 
tor’s lifetime and the use made of such withdrawals, because of its 
bearing upon testator’s intention in creating the accounts. For the lat- 
ter purpose, if relevant, the evidence was admissible. Walsh v. Keenan, 
293 N. Y. 573, 59 N. E. 2d 409; Marrow v. Moskowitz, 255 N. Y. 219, 
174 N. E. 460; Matter of McCarthy’s Estate, 164 Misc. 719, 723, 724, 
299 N. Y. S. 715, 718-720, affirmed 254 App. Div. 827, 6 N. Y.S. 2d 156. 
But no issue is before the Court with reference to the funds withdrawn 
in the testator’s lifetime. Strictly speaking, it may be said that such 
testimony is immaterial insofar as it is competent, and incompetent in- 
sofar as it is material. Banking Law, § 239, subd. 3; and see Kane v. 
Fox, 268 App. Div. 1046, 52 N. Y. S. 2d 230. However, in Matter of 
Yauch’s Estate, 270 App. Div. 348, 352, 353, 59 N. Y. S. @d 642, 645, 
646, affirmed without opinion 296 N. Y. 585, 68 N. E. 2d 875, it appears 
from the opinion that evidence of this sort was received and considered, 
and on that authority the motion to strike out such testimony is denied. 
It is observed, however, that there is other evidence in this case apart 
from that involved in such ruling to support the decision herein. 


One of such pieces of evidence is petitioner’s admission that while 
these two accounts stood in her name jointly with testator, she borrowed 
about $500.00 from him and gave him her interest-bearing note therefor. 
Another bit of such evidence is petitioner’s direct testimony, given with- 
out objection, that when she asked testator to pay more than $4.00 per 
week for board he said, “My dear girl, the bank accounts are in your 
name; what are you worrying about? You will get it after I am gone.” 
It is noted, furthermore, that in his will, made in October, 1944, testator 
gave his property to petitioner and respondent equally and specifically 
referred to his farm mortgages or their proceeds as constituting assets 
in his estate. The evidence shows that the mortgages were paid and the 
proceeds deposited in said bank accounts. The accounts in question 
constitute a large part of testator’s estate. It also appears that testator 
made substantial contribution to the maintenance and support of the 
household while petitioner lived with him. The foregoing evidence tends 
to show that testator and petitioner never intended a true joint account 
with the right of survivorship, but “an account of convenience” with 
petitioner acting as testator’s agent. By the act of creating a joint ac- 
count under section 239, subdivision 3, of the Banking Law, each party 
thereto immediately acquires an equal interest in the funds, available 
for his own use. Matter of McCarthy’s Estate, supra, 164 Misc. 719, 
724, 725, 299 N. Y. S. 715, 719-721, affirmed 254 App. Div. 827, 6 
N. Y. S. 2d 156. “Whatever quality the deposit had, it had from the 
beginning.” Moskowitz v. Marrow, supra, 251 N. Y. 380, 401, 167 N. E. 
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506, 513, 66 A. L. R. 870. Testator and petitioner did not deal with the 
accounts as true joint deposits with the right of survivorship. They 
could not, in the form as here created, belong wholly to the testator dur- 
ing his lifetime, and become the property of petitioner only on his death. 
These accounts are not Totten trusts, nor do they have the effect of 
valid testamentary documents. 

Respondent’s husband testified that testator told him that he had 
put petitioner’s name on one bank account with testator so that she 
could pay his taxes and other expenses for him. It was not established 
that petitioner was present at the time of this alleged conversation. Such 
statement by the testator was self-serving; and the motion to strike it 
out is granted. Marrow v. Moskowitz, supra, 255 N. Y. 219, 222, 174 
N. E. 460, 461; Matter of Porianda’s Estate, 256 N. Y. 423, 426, 176 
N. E. 826, 827. 

Petitioner has failed to sustain the burden of proof showing the crea- 
tion of joint accounts with the right of survivorship under section 239, 
subdivision 3, of the Banking Law. She is, therefore, surcharged with 
the amount of the two bank accounts and interest, and is directed to file 
an amended account in conformity herewith. 

Submit decree accordingly. 


Indorser of Check Entitled to Recover from Bank 





Davis v. Fulton National Bank, Court of Appeals of Georgia, 48 S. E. Rep. 
(2d) 773 





Where payee of check indorsed and delivered it to plaintiff who 
went to bank to get his check cashed and bank teller suggested that 
he forward the check as a collection item and credit the proceeds to 
payee’s account, it was held that the money collected was placed to 
payee’s credit without his consent and if it is still in the bank it can 
withdraw it from payee’s account without his consent. If payee was 
overdrawn at the time of the transaction and the proceeds of the 
check went to pay his overdraft, plaintiff is entitled to recover the 
money from the bank. To avoid recovery it would be incumbent 
upon the bank to show that the money was deposited in payee’s 
account and that before plaintiff demanded it the money was with- 
drawn by payee under circumstances which would estop plaintiff 
from claiming it in view of his having permitted it to be placed to 
the credit of payee and to be withdrawn by payee before plaintiff 
demanded it. The bank in this case has made no such showing and 
in the absence of such a showing it is not entitled to a verdict in 
its favor. 





NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §299. 
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Suit by R. J. Davis against the Fulton National Bank for proceeds 
of check deposited for collection and remittance with defendant bank. 
Verdict for defendant and, to review a judgment overruling his motion 
for a new trial, plaintiff brings error. 

Judgment reversed. 

R. J. Davis sued the Fulton National Bank for $2075. The petition 
alleged that on or about June 18, 1947, the plaintiff deposited for collec- 
tion and remittance with the defendant a check for $2075, drawn on 
the Citizens & Southern Bank of Thomaston, Georgia, signed by Slade 
Motor Company of Thomaston, Georgia, payable to Charles A. Brack- 
ett and endorsed by Brackett at the time it was deposited for collec- 
tion; that the plaintiff acquired the check from Brackett in payment 
for an automobile which Brackett, as agent, had sold for the plaintiff; 
that after the check was deposited, one of the tellers of the defendant, 
without the plaintiff’s knowledge or consent, erased the plaintiff’s en- 
dorsement from the check and after collecting the check placed the 
proceeds to the account of Charles A. Brackett; that the plaintiff has 
made demand for the payment of the check which was refused; that the 
officers and employees of the bank carelessly and negligently permitted 
Charles A. Brackett to overdraw his account with the bank and they 
are arbitrarily and capriciously holding the proceeds of the collection to 
cover the overdraft. The defendant denied the material allegations of 
the petition. The jury found for the defendant and the plaintiff excepts 
to the overruling of his motion for a new trial. 

John H. Hudson and J. Walter LeCraw, both of Atlanta, for plaintiff 
in error. 

Smith, Kilpatrick, Cody, Rogers & McClatchey and Welborn B. 
Cody, both of Atlanta, for defendant in error. 


FELTON, J—R. J. Davis testified that he turned the check over to 
Mr. Symmers, an employee of the bank and told him he would like to 
get his money back by the next Friday; that he couldn’t get the money 
immediately because the check was drawn on an out-of-town bank 
and that Symmers told him he was pretty sure he would have the money 
by Friday; that he didn’t know who scratched his indorsement off the 
check; that he did not authorize Symmers or anyone else to remove his 
indorsement; that when he went back later and asked Mr. Symmers to 
give him the money on the check Mr. Symmers did not give him the 
money but said he gave Mr. Brackett credit for it; that he told Brackett 
about it and he and Brackett went to the head man in the bank and 
he said he gave Mr. Brackett credit for the check and that Brackett 
was overdrawn and “that was where it was at”; that the check was his 
and not Brackett’s and that he never did authorize the bank to deposit 
the proceeds of the check to Brackett’s account. 

D. H. Symmers, teller for the defendant bank, testified: That Mr. 
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Davis came to the bank with two checks, one on an Atlanta bank and 
one on the Citizens & Southern Bank of Thomaston, Georgia; that he 
told Davis he could cash the local check but that he could not cash 
the out-of-town check but he would credit it to Brackett’s account; that 
he told Davis that he didn’t have an account there and he could send 
it off as a collection item and credit it to Brackett’s account when the 
proceeds came back to the bank; that Mr. Davis consented to it; that 
he told Mr. Davis they would have to take his indorsement off and 
Davis gave him the right to take his indorsement off, which he did; that 
Thomas J. George, another employee of the bank, was present. 

T. J. George testified that Davis consented that the check be sent 
out for collection in Brackett’s name and that Davis’ indorsement be 
taken off which was done where Davis could see it. Other evidence 
material to a decision of the questions raised will be set out in the 
opinion. 

1. The first ground of the amended motion is an exception to the 
admission of a check in evidence and the testimony of D. H. Symmers 
with reference to its deposit in the name of Brackett. The check was 
one drawn on the Farmers & Merchants Bank of La Fayette, Alabama, 
by Singer Auto Supply Company, payable to R. J. Davis, and endorsed 
by Davis and by someone for Charles A. Brackett. For the declared 
purpose of showing “just how similar transactions were handled” in con- 
nection with the account of Charles A. Brackett, counsel for the defend- 
ant asked witness Symmers about Mrs. Brackett and her indorsement of 
her husband’s name on the above described check. The witness stated 
that the last indorsement (Charles A. Brackett) was Mrs. Brackett’s 
handwriting. Counsel for the plaintiff objected to any transaction with 
reference to Mrs. Brackett on the grounds that she was not a party 
to the case, that she was not a witness in the case, that she had no in- 
terest in the case, and that the evidence was immaterial, irrelevant and 
prejudicial. Whether such evidence was admissible or not, another 
check was introduced in evidence, for the same purpose, without objec- 
tion, and Mr. Symmers testified, without objection, that Davis had de- 
posited checks to Brackett’s account which were payable to R. J. Davis 
(and inferentially, indorsed by him). The erroneous admission of evi- 
dence over objection is not error requiring a reversal where similar evi- 
dence is admitted without objection. See Ga. Code Ann. § 70-203, catch- 
word “same evidence.” 


2. The following charge is excepted to: “On the other hand, gentle- 
men, if he (the plaintiff) gave this check to the bank to be deposited 
to the credit of some other person, then the bank would not be liable.” 
The ground of the exception is that it was erroneous in that it stated as 
a legal basis of liability or non-liability whether the check was deposited 
to the credit of Brackett or as a cash item for Davis’ own benefit, when 
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the court should have instructed the jury that if the check belonged 
to Davis he would be entitled to recover regardless of what account it 
was to be credited to. We do not think that the charge as given is cor- 
rect under the facts, but it is not subject to the criticism made of it as 
will appear in our discussion of the general grounds of the motion for a 
new trial. 


$8. We are of the opinion that under the evidence a verdict for the 
plaintiff was demanded. The bank sought to show by circumstances 
that the check in reality belonged to Brackett. The check was for the 
purchase price of an automobile which was sold to the Slade Motor 
Company of Thomaston, Georgia. The uncontradicted testimony of 
Davis and Brackett was that Brackett handled the sale for Davis and 
executed the bill of sale in his own name as each, on occasion, did for 
the other. Davis and Brackett both swore that the check belonged to 
Davis and that Brackett had no interest in the check or proceeds. The 
bank also sought to show that other transactions tended to show that 
the transaction in question was a deposit to the credit of Brackett. This 
evidence is not sufficient alone to show that the check was deposited 
irrevocably to Brackett’s credit or that Brackett was interested in the 
check or proceeds. Davis went to the bank for the sole purpose of get- 
ting his $2075 check cashed. He did not go for the purpose of deposit- 
ing it in his own name or anybody else’s. There is no intimation that 
he had any scheme or design or was engaged in any kind of transaction 
which was in the least bit colorable. The testimony of Mr. Symmers and 
Davis shows that the check was deposited for collection. The only dif- 
ference between them is whether the proceeds of the collection were to 
be paid to Davis or credited to Brackett’s account, unconditionally and 
irrevocably. Under the facts testified to by Mr. Symmers, he knew that 
prima facie the check belonged to the plaintiff. It was his suggestion that 
the check be handled for collection in Brackett’s name but he still knew 
that he would be dealing with Davis’ money even though Davis’ indorse- 
ment was stricken at his suggestion. There is no denial by the bank that 
the check was collected. So far as the evidence shows the money is still 
in the bank to Brackett’s credit. The money was placed to Brackett’s 
credit without his consent and if it is still in the bank it can withdraw it 
from Brackett’s account without his consent. If Brackett was overdrawn 
at the time of the transaction and the proceeds of the check went to pay 
his overdraft Davis is entitled to recover because the law will not tol- 
erate an inducement to cause one to put $2075 in a rat hole without be- 
ing told the truth. The bank had the information about where the 
money went and the circumstance surrounding it. To avoid recovery it 
would be incumbent upon the bank to show that the money was de- 
posited to Brackett’s account and that before Davis demanded it the 
money was withdrawn by Brackett under circumstances which would 
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estop Davis from claiming it in view of his having permitted it to be 
placed to the credit of Brackett and to be withdrawn by Brackett be- 
fore Davis demanded it. The bank has made no such showing and in 
the absence of such a showing it was not entitled to a verdict in its 
favor. 

The court erred in overruling the motion for a new trial. 

Pursuant to the act of the General Assembly, approved March 8, 
1945, Ga. L. 1945, page 232, Code Ann. § 24-3501, requiring that the full 
court consider any case in which one of the judges of a division may 
dissent, this case was considered and decided by the court as a whole. 

Judgment reversed. 

MacINTYRE, P. J., and FELTON, GARDNER, PARKER, and 
TOWNSEND, JJ., concur. 


SUTTON, Chief Judge (dissenting). 

I concur in divisions 1 and 2 of the majority opinion, but dissent 
from division 3, as I am of the opinion that the verdict for the defend- 
ant bank was authorized by the evidence and that the judgment of the 
trial court should be affirmed. A teller in the Fulton National Bank, 
D. H. Symmers, testified, to the effect, that on the morning in question 
R. J. Davis came to the bank with two checks, one for $750, on the 
Citizens and Southern National Bank of Atlanta, and the other for 
$2075, on the Citizens and Southern Bank of Thomaston, Georgia. The 
check on the Citizens and Southern National Bank of Atlanta for $750 
was made payable to R. J. Davis, and the $2075 check was made pay- 
able to Charles A. Brackett, endorsed Charles A. Brackett and endorsed 
R. J. Davis. “I had handled checks for Mr. Davis and Mr. Brackett on 
out-of-town banks for collection on Mr. Brackett’s endorsement to be 
credited to Mr. Brackett’s account. I told Mr. Davis that day, I said, 
Mr. Davis, I can cash this check on a local bank . . . and give you the 
money . .. this out-of-town check I can’t cash but I can credit it to 
Brackett’s account. You not having a bank account, I can send it off 
as a collection item and credit it to Mr. Brackett’s account when the 
proceeds come back to us. He consented to it. I said, now, Mr. Davis, 
we will have to take your endorsement off. I said, do you give me a 
right to take your endorsement off of this check here so I can credit it 
to Mr. Brackett’s account, which he did. Mr. Davis was present, stand- 
ing right in front of the window. There was a young man, Thomas J. 
George, who works in the bank, standing in the back to ask me a ques- 
tion.” T.J. George testified: “He brought the check up there and Doug 
[Symmers] told him that it was made payable to Brackett and it wasn’t 
the regular routine but that he could take that check and send it out 
for collection in Brackett’s name, take Davis’ signature off of the en- 
dorsement, . . . and credit Brackett’s account. And he said, that’s o. k. 
and Doug scratched it right off where he could see it. Me and Doug 
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Symmers and Mr. Davis are the only ones I can recall that would be in 
a radius to see what was going on.” Davis denied that he consented 
for the check to be credited to the account of Brackett, or that he au- 
thorized anyone to remove his endorsement from the check. Although 
Davis originally denied that he had any previous transactions with the 
bank where he had deposited money to Brackett’s account, when con- 
fronted with several checks he admitted that there probably were occa- 
sions when he had deposited money to Brackett’s account. Davis also 
testified: “I have not been in any type of business with Mr. Brackett.” 
Brackett testified that he and Davis had been in the automobile parts 
business together and had split the profits. This is pointed out to show 
the conflicts in the evidence in favor of the plaintiff and that offered 
by the defendant. The bank’s witnesses stated that Davis gave his 
consent for the money to be deposited to Brackett’s account. Davis 
denied this. The bank’s witnesses showed previous transactions where 
Davis had actually deposited checks to Brackett’s account, and Davis 
at first denied and then admitted that this was true. The issues were 
of fact, and the jury chose to disregard the evidence of Davis, and to 
believe that of the witnesses for the bank, which lead to the conclusion 
that the check was left at the bank for collection to be placed to the 
credit of Brackett, and in the absence of additional facts as to what 
transpired afterwards, the liability of the bank for the money is to 
Brackett, and the bank holds the money for Brackett, with the express 
approval of Davis. Although Brackett testified that the money due 
on the check was not his, he also testified that Davis had never asked 
him for the money, and if the jury believed that Davis deposited the 
check for collection and credit to Brackett, as previously discussed, 
Davis should look to Brackett, and not the bank, for the money. 


Note Payable to Payee for Himself and as Agent 
for Various Parties 





Scott v. Cain, Court of Appeals of Georgia, 50 S. E. Rep. (2d) 99 





Where one lends money for himself and as agent for others and 
takes a note so payable, the right and duty of the payee to collect 
the note for the principals for whom money was loaned is an agency 
coupled with an interest which is not terminated by the death of the 
payee of the note. His executrix has the right to proceed to collect it. 

In a note payable to “Frank Cain for himself and as agent for 
various parties,” the expression, “and as agent,” is not descriptio 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $56. 
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personae. An expression is said to be descriptio personae when it 
is used for the purpose of identifying a person intended and not to 
show that he was acting in a capacity otherwise than as an indi- 
vidual on his own behalf. The expression in this case unequivocally 
shows that the note was made to Cain as an individual and to Cain 
acting as agent for other parties. 


Action by Hattie M. Cain, as executrix of the estate of Frank Cain, 
deceased, against W. S. Scott on a promissory note. Judgment on di- 
rected verdict for plaintiff, and defendant brings error. 

Reversed. 

Hattie M. Cain, as executrix of the estate of Frank Cain, instituted 
an action in the City Court of Savannah against W. S. Scott on a promis- 
sory note to recover $8,497.91, principal, together with interest from 
September 30, 1939. The note sued on is payable “to the order of Frank 
Cain for himself and as agent for various parties.” As finally amended 
the petition alleged that the defendant was indebted to Hattie M. Cain, 
as executrix and personal representative of the estate of Frank Cain, de- 
ceased, individually and as agent, and that Cain died March 11, 1938. 
Defendant demurred on the ground that the petition did not set forth 
the names of the persons for whom Frank Cain was agent or in what 
amounts or proportion such persons were entitled to share in the pro- 
ceeds of the note, and that the petition failed to explain the entry on 
the note of the following figures: $389.77; $375.10; $171.91; $5709.15; and 
$5900.00, demurred generally, and demurred to the third paragraph of 
the petition because it showed on its face that the agency relationship 
had been terminated by the death of Frank Cain and because there was 
no right in the executrix to maintain the action on behalf of any per- 
sons for whom Frank Cain was acting as agent in receiving the note. 
The plaintiff then amended by alleging the principal sum of $8,259.42 
to be due and by alleging that the entry of the figures on the back of 
the note (besides the credits appearing thereon) were, insofar as they 
came within her knowledge, memorandums of various sums due the 
payee in the note, aggregating the face of the note. The defendant in 
his answer denied the material allegations except the execution of the 
note. ‘After these amendments the court overruled all of the demurrers 
except the one which complained that the names of the persons for 
whom Frank Cain was agent were not set forth in the petition. Plain- 
tiff then by amendment alleged that the names of any person or persons 
for whom Frank Cain appeared as agent were unknown to plaintiff and 
alleged that no agency existed and that the entire amount of the note 
was due to Frank Cain. The defendant then moved to strike this last 
amendment because it did not comply with the ruling of the court or 
the demurrer objecting to the failure to name the parties for whom 
Frank Cain acted as agent. The court overruled the motion, holding 
that the amendment was sufficient to meet his ruling on the demurrer. 





} 
' 
| 
| 


Se en I 


NDE ONE nl ee 


Ns Pe A Se 





avert zane corsa ne oan ant 


a a NARADA a es 


hs Bt tant Ca Nth cn 


THE BANKING LAW JOURNAL 195 


The defendant then moved that the court reconsider the last mentioned 
ruling and require the plaintiff to elect between the inconsistent allega- 
tions, one alleging an agency and the other alleging that there was no 
agency. The court granted the motion and required the plaintiff to 
make an election. Whereupon the plaintiff filed an amendment whereby 
the case was based on the fact that there was an agency and that the 
persons for whom Frank Cain appeared as agent were unknown to the 
plaintiff. To the petition as amended the defendant demurred, on the 
grounds that there was no right in the executrix to maintain the action 
on behalf of any person for whom Frank Cain was acting as agent and 
because the petition did not allege what part of the debt was payable to 
Frank Cain, how much of the debt due Cain had been paid or what the 
balance due his executrix was. The court overruled the demurrer. De- 
fendant then, on June 4, 1948, filed an amendment to his answer as 
follows: 


“1. The note described in Plaintiff’s petition from Walter S. Scott 
payable to the order of Frank Cain, for himself and as agent for various 
parties, represents and is made up of the following amounts due Frank 
Cain and various persons for whom Frank Cain was acting as Agent; 


I eka lsgeeeiie bbe decipiin $ 4,900.00 
Pa at elt ciiypiidnbbanneinanineoniinlmmamiecinnnanteiese 389.77 
REE ERI nee a ee ET 1,000.00 
I ii ical ninhailahienhennlantiieenininnientitonnenents 171.91 
Gs I Sn cchinsicinicenncesnmineenvionamananpnnuinnnennaneinens 375.10 

Grand Lodge No. 5, Independent Order Good Samaritans and 
Daughters of Samaria, United States of America................ 5,709.15 
TEIIUIE . iehasinnnumnainiintiaiineenenemaniaieel $12,545.93 


“2. On November 7, 1939 (by amendment), for a good and valuable 
consideration, Grand Lodge No. 5, Independent Order Good Samaritans 
and Daughters of Samaria, United States of America, transferred and 
assigned unto the Defendant, W. S. Scott, all its right, title and interest 
in and to said note. 

“3. Up to the time of his death, the said Frank Cain at no time 
made any accounting or paid to the said Grand Lodge any portion of 
the monies collected upon said note and since the death of Frank Cain, 
the said Hattie M. Cain, as Executrix, has at no time paid over or ac- 
counted to said Grand Lodge, for any of the money collected by her 
upon said note. 

“4. The Defendant, W. S. Scott, shows that between January 30, 
1928. and September 30. 1939, he made payments upon said note totaling 
$9,300.00, and Defendant further alleges that neither the said Frank 
Cain nor Plaintiff, Hattie M. Cain, as Executrix, has ever accounted 
either to the aforesaid Grand Lodge or to himself, as assignee of said 
Grand Lodge for any of the amounts paid by Defendant upon said note. 

“5. Therefore, by reason of the. facts aforesaid, payment of the said 
note has not only been made in full but upon an accounting between the 
parties and upon a counter-claim said Hattie M. Cain, as Executrix 
under the will of Frank Cain, deceased, is indebted to Defendant, W. S. 
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Scott, in the sum of $2,672.40 representing Defendant’s proportionate 
interest as assignee of said Grand Lodge, in the amounts paid upon said 
note after payment in full to Cain, together with interest at the rate of 
seven per centum (7%) per annum from the dates of payment of such 
amounts.” 


Another amendment to the answer also alleged $800.00 paid on the 
note in addition to those listed in petition to Frank Cain. Plaintiff 
moved to strike defendant’s answer and counterclaim as amended on 
the ground that they would constitute no defense of payment as de- 
fendant could not show payment by showing amount due Frank Cain 
individually and payment of that amount to Frank Cain or his execu- 
trix, and on the further ground that defendant could not show payment 
or counterclaim by an assignment to him of the Good Samaritan inter- 
est in the note, subsequent to the death of Frank Cain. The court sus- 
tained the motion and struck the amendment of June 4, 1948, except that 
part of paragraph 4 as follows: “The defendant, W. S. Scott, shows that 
between January 30, 1938 and September 30, 1939, he made payments 
upon said note totaling $9,300.00” as amended by showing specific dates 
of eight payments of $100.00. Thereupon the parties agreed in open 
court that, based on the correctness of the several rulings above set 
forth, there would be due plaintiff by defendant below on the note, with 
interest to the date of trial, the sum of $10,322.46. Whereupon the court 
directed a verdict for the plaintiff below for said sum. Defendant below 
excepts to the direction of the verdict and to the various judgments 
adverse to him, all of which are preserved by exceptions pendente lite, 
it being contended by defendant below that the said rulings controlled 
and affected the final judgment. 

Anderson, Connerat, Dunn & Hunter, and James P. Houlihan, all of 
Savannah, for plaintiff in error. 

Mills & Glass and Lewis A. Mills, all of Savannah, for defendant 
in error. 

FELTON, J—1. The demurrer on the ground that the plaintiff 
could not proceed for the interest in the note except that of Frank Cain 
was properly overruled. Death ordinarily terminates an agency but 
where the agency is coupled with an interest the rule does not apply. 
We think it is too plain to require citation of authority that where the 
agent has title to the instrument itself he has such an interest as will 
prevent termination of the agency. Cases where powers of sale were held 
coupled with an interest seems to be analogous. Finn v. Dobbs, 188 Ga. 
602, 4 S. E. 2d 655. 

2. In ruling that the plaintiff was required to set forth the names 
of the persons for whom Frank Cain acted as agent, the court in effect 
held that the expression following the name of the payee was not de- 
scriptio personae. We think this ruling was correct. First, as to the 
meaning of the expression, “descriptio personae”. It is not necessary 
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to go into a detailed discussion nor cite cases not in point or not closely 
resembling this one. An expression is said to be descriptio personae 
when it is used for the purpose of identifying a person intended and not 
to show that he was acting in a capacity otherwise than as an individual 
on his own behalf. The expression in this case unequivocally shows that 
the note was made to Cain as an individual and to Cain acting as agent 
for other parties. The expression itself distinguishes between the capaci- 
ties in which Cain was acting and we can see no justification in disre- 
garding any of the expression in order to get a meaning obviously not 
intended. The plaintiff so treated the meaning of the expression and 
for that reason cannot contend otherwise. The order requiring allega- 
tion of the names of the principals was further correct because they were 
presumptively within the knowledge of Frank Cain. It was within his 
knowledge at the time of the loan and conceivably might not have been 
within the knowledge of the defendant. At lending time the borrower 
is probably not primarily interested in who furnishes the money. Get- 
ting it is often the primary consideration. However, when a note is made 
to one as an individual and as agent for one or more unknown to the 
maker, in an action to recover on the note the defendant is entitled to 
the information as to who the principals are for whom the payee acted. 
This is assuming that the agency is revealed in the instrument if the 
same is under seal, as here. It is only where the sealed instrument does 
not reveal the agency that the parties are insulated by the seal. Hol- 
lingsworth v. Georgia Fruit Growers Incorporated, 185 Ga. 873, 196 
S. E. 766. The defendant is entitled to this information because he has 
the right of set-off or counterclaim in some circumstances, and he cannot 
exercise such rights unless he knows who the parties are against whom 
he might make a set-off or counterclaim. 


3. The court properly required the names of the principals to be set 
out and under the circumstances of this case erred in ruling that the 
amendment alleging that the names were unknown to the plaintiff was 
sufficient to meet the demurrer. It was not alleged why the plaintiff did 
not know the names or could not ascertain them or that the information 
was more peculiarly within the knowledge of the defendant than that of 
the plaintiff. The plaintiff should have been required to reveal the names 
of the principals for whom the original payee acted. 


4. The court erred in striking the amendment to the defendant’s 
answer dated June 4, 1948. The defendant’s contention that he had 
the right to have the Good Samaritan claim set off as against the claim 
of the estate on the note is erroneous for the reason that under our law 
the money collected on the note by Cain as agent for a principal is con- 
sidered a part of the estate of the agent and is subject to the rules of 
distribution over which the City Court of Savannah had no jurisdiction. 
See Southern Star Copper Lightning Rod Company v. Cleghorn, 59 
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Ga. 782, 783; Tiedman v. Imperial Fertilizer Company, 109 Ga. 664, 34 
S. E. 999; Schofield v. Woolley, 98 Ga. 548, 550, 25 S. E. 769, 58 Am. St. 
Rep. 315. To allow the defendant to set off the claim for money col- 
lected by Cain or for the interest in the note belonging to the Good 
Samaritans for money still uncollected would result in a circumvention 
of the rules of distribution of estates. If the Good Samaritans had not 
transferred its interest in the note, in order for it to recover its interest, 
the executrix of Cain would have had to sue the maker and recover on 
the note, and the Good Samaritans would have had to file its claim 
against the estate, or to reduce it to judgment and then file it with the 
executrix for payment under the rules of distribution. So, the amount 
collected by the Good Samaritans would depend on the priority and 
amount of other claims to be passed upon by a court of Ordinary or 
Superior Court. If the Good Samaritans had transferred its claim be- 
fore Cain’s death the principal of offset from mutual indebtedness might 
have applied but the death of Cain froze the status of claims against 
the estate, but not in favor of the estate. Nix v. Ellis, 118 Ga. 345-349, 45 
S. E. 404, 98 Am. St. Rep. 111; Green v. Allen, 45 Ga. 205, 206; Turk v. 
Ross, 59 Ga. 378, 379. Since the Good Samaritans transferred its claim 
after the death of Cain the defendant as transferee could be in no better 
position than the transferor would have been. It, therefore, follows that 
while the defendant could not offset his claim against the executrix in 
the present action, if he proves relevant allegations of the amended 
answer he would be entitled to a counter judgment in the present action 
against the estate for whatever amount the Good Samaritans would be 
entitled to for monies collected for it and not accounted for either by 
Cain or his executrix. Then this claim could be filed with the executrix 
for payment according to the rules of distribution. The fact that the 
city court does not have jurisdiction to determine the priorities of claims 
against the estate does not mean that it does not have jurisdiction to 
give judgment on a counterclaim. We can see no reason to require the 
defendant to submit to the judgment against him, pay it, and then in- 
stitute an action against the executrix for the amount now due. The 
defendant cannot now obtain a counter judgment (as distinguished from 
a set-off) except for the sums collected and unaccounted for as above 
stated for the reason that if the Good Samaritans still had its claim it 
could not sue the executrix for money collected from defendant for it 
until the executrix actually collected it and refused to account for it. 
It would seem that the defendant, Scott, would have to pay the debt on 
the note to the executrix, and file his claim with her for the interest in 
the note transferred to him by the Good Samaritans. 


The court erred in not requiring the plaintiff to allege the names of 
the persons for whom the payee was acting as agent, and in striking 
the entire amendment to the defendant’s answer filed June 4, 1948. As 
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there were no special demurrers, no further ruling is made on the suf- 
ficiency of the amendment. 


Judgments are reversed for the reasons shown above. 
SUTTON, C. J., and PARKER, J., concur. 


Depositor’s Recovery from Beneficiary of Forgery 





Newco Land Co. v. Martin, Supreme Court of Missouri, 
213 S. W. Rep. (2d) 504 





A bank is prima facie liable to a depositor when it cashes a check 
on which the depositor’s signature was forged, but it does not fol- 
low that a depositor may recover from the bank in every instance no 
matter what the facts may be. It may be more difficult for a plain- 
tiff to make out a case against an embezzler or a transferee of the 
embezzler but the right exists. 

In this case the assistant treasurer of a corporation was employed 
as bookkeeper for a bondholders’ committee of an insolvent organiza- 
tion. His duties included among other things, ‘the collecting of 
money and the making of deposits for the committee. He con- 
verted certain committee funds to his own use until its bank balance 
was insufficient to cover a check which the committee was required 
to issue to the Clerk of the United States District Court. To cover 
the shortage he forged a check on the corporation and deposited it 
to credit of the committee and then applied such credits to creditor’s 
account in court. The forged check was paid by the drawee bank. 

It was held that the committee could not retain the benefit of 
extinguishment of that much of its responsibility to its creditors while 
refusing to reimburse the corporation despite the fact that such de- 
posit was without its actual knowledge. Direct personal knowledge 
is not required. The bookkeeper had actual knowledge of the 
illegality of the check and it is this actual knowledge that is charged 
in law to the committee. Judgment in favor of the corporation and 
against the committee members in their respective capacity. 


Action by Newco Land Company, a corporation, wherein Hartford 


Accident & Indemnity Company, a corporation, was joined as party 
plaintiff, against William W. Martin and others, as members of and 
constituting a voluntary organization styled Bondholders’ Protective 
Committee for Holders of Bonds of the St. Louis Joint Stock Land Bank, 
for money had and received. From the judgment and decree, plaintiffs 
appeal. 


Reversed and remanded with directions. 
Igoe, Carroll, Keefe & Coburn and Richmond C. Cobum, all of St. 








Louis, for (plaintiffs) appellants. 
NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) 3550. 
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Jacob M. Lashly and Lashly, Lashly, Miller & Clifford, all of St. 
Louis, for (defendants) respondents. 


BOHLING, C.—Action for money had and received. Newco Land 
Company, a corporation, hereinafter referred to as Newco, instituted 
the suit. The petition is in two counts, each based on the same cause of 
action, which arose out of an embezzlement of $7,000 of Newco’s funds 
by an employee and its deposit in a bank to the credit of defendants to 
conceal abstractions therefrom. The first count seeks to impress a 
$7,000 equitable lien upon assets in the hands of William W. Martin, 
William S. Bedal, and George F. Hardie as the Bondholders’ Protective 
Committee for Holders of Bonds of the St. Louis Joint Stock Land Bank 
of St. Louis, Missouri, in receivership, hereinafter referred to as the 
Committee. The second count seeks a judgment for $7,000 against 
defendants in said representative capacity, with interest. Defendants 
set up payment to Newco by the indemnity company and that Newco 
was not the real party in interest. Thereupon, the Hartford Accident & 
Indemnity Company, a corporation, hereinafter referred to as Hart- 
ford, was joined as a party-plaintiff, and each count was amended to 
seek relief in the alternative; i. e:, either to Newco Land Company or 
Hartford Accident and Indemnity Company. There was a general 
finding by the trial court in favor of defendants. Plaintiffs appeal from 
the decree and judgment entered thereon. 

The second count of plaintiffs’ petition asked judgment in the sum 
of $7,000, with interest at the rate of six per cent per annum from 
November 15, 1943, the date of the institution of the action. The judg- 
ment was entered on October 7, 1946. The amount in dispute exceeded 
$7,500 at the time of judgment, vesting jurisdiction here.’ 

The St. Louis Joint Stock Land Bank became insolvent and was 
in receivership. Bondholders, general creditors, and stockholders were 
interested. In March, 1932, a committee designated “Bondholders 
Protective Committee for Holders of Bonds of St. Louis Joint Stock 
Land Bank” was created under a deposit or trust agreement and ap- 
proximately $14,000,000 of the $18,000,000 bonds outstanding were 
deposited under said agreement. The Committee, among other things, 
received “dividends” from the Land Bank Receiver on bonds deposited 
under the agreement and would remit the same to the depositing bond- 
holders: and under authority conferred instituted class suits against 
stockholders of the Land Bank to enforce the “super-added” liability 
under the federal law of said stockholders and received remittances of 
recoveries therein. They collected $600,000 or more. The Committee 
maintained two bank accounts in the First National Bank of St. Louis. 

1 Mo.Const.1945, Art. V, § 8; Section 2078, R.S.1989; § 2078, Mo.RS.A.; Lackey v. 


Wilder, Mo.App., 33 S.W.2d 1011, 1014[7]; Kimmie v. Terminal R. R. Ass’n of St. Louis, 
344 Mo. 412, 415, 416, 126 S.W.2d 1197, 1198[2}. 
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Dividends from the Receiver of the Land Bank were deposited’in a 
“Dividend Account” and thence prorated to the depositing bondholders. 
The Committee’s expense moneys and also collections on suits in foreign 
jurisdictions were kept in a “Regular Account” and in due time turned 
over to the registry of the United States District Court for distribution. 


In the early 1930s there were a number of business failures and 
Humphrey-Jacques & Company engaged in the business of assisting 
bondholding committees with clerical and other duties. In 1932 William 
R. Humphrey of Humphrey-Jacques & Company was selected as Secre- 
tary of defendant Committee. Efforts at reorganizing the Land Bank 
failed and by 1939 the work of the Committee had been practically com- 
pleted, its principal activity being to wait for Receiver to complete the 
liquidation. Humphrey-Jacques & Company was ready to quit business 
in 1940. Mr. Humphrey, about to accept employment taking him out of 
town, wanted to resign as Secretary, but the Committee, having paid him 
reasonably substantial sums while the work was active, thought he should 
continue until the remaining work was finished. Robert H. Torrence was 
bookkeeper for Humphrey-Jacques & Company in charge of the accounts 
of all committees represented by it. Humphrey-Jacques & Company dis- 
continued business as of January 31, 1940. Mr. Torrence was paid 
$500 to keep the records until Humphrey-Jacques & Company could 
fully wind up its affairs. Mr. Humphrey agreed to remain as nominal 
Secretary of the Committee with the understanding Torrence would do 
the actual work. Mr. Humphrey received compensation from the Com- 
mittee until January 1, 1940, the later payments being $25 monthly and 
all were payable to or turned over to Humphrey-Jacques & Company. 
Mr. Humphrey testified the Bondholders’ Committee was to “settle up” 
with Torrence for services rendered when the Committee was finally 
dissolved. On September 6, 1940, the Committee paid Torrence $80.97 
for services. The liquidation of Humphrey-Jacques & Company was 
completed August 31, 1940, and Torrence ceased to be in its employ. 
He maintained the books for the Committee until 1942, prepared checks 
for issuance and made deposits of remittances, including collections 
in suits against stockholders, in the bank accounts maintained by the 
Committee. 


Unauthorized by and unknown to any of the parties interested, Tor- 
rence had been making withdrawals aggregating $16,882.63 by checks 
from the “Dividend Account” of the Committee. Checks drawn against 
the account had to carry the signatures of W. W. Martin and William 
R. Humphrey, Chairman and Secretary, respectively, of the Commit- 
tee. Mr. Martin was of opinion his signature had not been forged to 
the checks. He testified that he usually was away and was not avail- 
able for about a month in the summer and he had signed a few checks 
in blank, delivering them to Mr. Humphrey, who was supposed to keep 
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them under lock and key, and that possibly some of these checks were 
used by Torrence. 

Mr. Torrence received four remittances of collections in stock- 
holders’ suits between January 17 and November 9, 1941, which totaled 
$7,789.47 and should have been deposited to the credit of the Com- 
mittee’s Regular Account, but he deposited them in the Dividend 
Account to cover abstractions therefrom. He received a request to pay 
$36,763.76 to the Clerk of the United States District Court of moneys 
recovered in stockholders’ suits in connection with a distribution to 
creditors in general of the Land Bank and on May 7, 1942, a check was 
issued for said amount against the Regular Account of the Committee 
payable to said United States District Court. Said Regular Account 
had to its credit only $30,350.57. Mr. Torrence was also Assistant 
Treasurer of Newco and as such had authority to sign checks of Newco 
when countersigned by the President. He testified he realized if the 
$36,763.76 check did not clear “everything was finished for me.” This 
caused him to draw a check for $7,000 payable to the Committee against 
Newco’s bank account in the Mississippi Valley Trust Company, forge 
the countersignature of the President of Newco thereto, and, also forg- 
ing the Committee’s endorsement, deposit the check to the credit of the 
Regular Account of the Committee. As a result, the Committee’s $36,- 
763.76 check to the Clerk of the District Court cleared on May 9, 1942, 
the $7,000 check was paid and charged against Newco’s bank account, 
and no one, besides Torrence, was any wiser. Newco officials did not 
discover any abstraction from its funds until late in July, 1942. Newco 
made a demand upon the Committee for the repayment of the $7,000. 
This demand was rejected and suit followed. 

One whose property has enriched another through the wrongful acts 
of a third person and without any consideration moving from the re- 
cipient may enforce restitution by an action at law for money had and 
received or a proceeding in equity to impose a trust upon the property 
in the hands of the recipient.” 


The Committee contends no action lies against a person who has 
received stolen money where he has paid the money over to another 
without collusion and prior to actual knowledge of the true owner's 
rights. They say they paid the $7,000 to the United States District 
Court for creditors of the St. Louis Joint Stock Land Bank prior to 
any knowledge of Torrence’s wrong or Newco’s rights and, therefore, 
they are not liable for Newco’s loss, not having retained the fruits of 


2 Clifford Banking Co. v. Donovan Comm. Co., 195 Mo. 262, 94 S.W. 527; Third Nat'l 
Bk. y. St. Charles Savs. Bk., 244 Mo. 554, 149 S.W. 495; Universal Carloading and Dist. 
Co. v. South Side Bk., 224 Mo.App. 876, 27 S.W.2d 768; Donovan v. Kansas City, 
$52 Mo. 480, 448, 175 S.W.2d 874, 884, 179 S.W.2d 108; 4 AmJur. 508, § 20 et seq.; 41 
C.J. 26; Restatement, Restitution, Introductory note; Woodward, Quasi-contracts; Keener, 
Quasi-contracts. 
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Torrence’s fraud or having Newco’s money, and not having been 
“enriched.” 

Of course, the Committee did not receive money. It received a bill 
of exchange, a $7,000 check earmarked as being payable to the Com- 
mittee out of Newco’s funds in a bank. Money is currency, is not ear- 
marked, and passes from hand to hand. There is no obligation on a 
transferee to investigate a transferor’s title or source of acquisition of 
money when accepted honestly and in good faith. One may give a 
bona fide transferee for value a better title to money than he himself 
has. Easton Food Center v. Beatrice Creamery Co., Mo. App., 119 
S. W. 2d 987, 990. 


The Committee cites cases like Ford-Davis Mfg. Co. v. Maggee, Mo. 
App., 233 S. W. 267, 269 [4]. In that case the treasurer of plaintiff, 
who had authority to sign checks on its funds and endorse checks pay- 
able to its order, secured a cashier’s check for $1,027 payable to the order 
of plaintiff and endorsed it: “Pay to the order of” defendant. Defend- 
ant deposited it to his credit and two days later returned the proceeds, 
without any information respecting plaintiff’s rights and without col- 
Iusion with the treasurer, by check payable to plaintiff’s treasurer 
personally. There was no showing that the $1,027 belonged to plaintiff 
and not to its treasurer and, of course, plaintiff would not be entitled 
to recover without establishing its right to the property. The Ford- 
Davis Mfg. Co. case, as well as other cases wherein the defendant acted 
as an innocent conduit in the transfer of property and without receiv- 
ing any benefit therefrom, are ruled correctly, but are not this case. 
See Burbank v. Farnham, 220 Mass. 514, 107 N. E. 351, 108 N. E. 492; 
Marine Co. v. City of Milwaukee, 151 Wis. 239, 138 N. W. 640, 642 [2]. 
We would have a case more similar to the Committee’s cases if the 
Committee, prior to notice of Newco’s rights had returned the $7,000 
tc Torrence; or had the Committee received a $7,000 overpayment in 
one of the suits against stockholders through some mistake and in- 
nocently and in good faith in the discharge of its duties turned the $7,000 
into the registry of the Court for distribution. 


In the instant case the Committee was obligated to pay the $7,000 
it paid to the United States District Court for distribution, having re- 
ceived it from collections in stockholders’ suits. When the Committee 
used $7,000 of Newco’s funds therefor it received a $7,000 credit on 
its own obligation, was benefited thereby and, consequently, was en- 
riched by Torrence’s dishonest act. The Committee was more than 
a mere conduit. The action for money had and received is equitable 
in nature and may be maintained where one has received money or its 
equivalent, a benefit, belonging to another which in equity and good 
conscience, ex acquo et bono, he ought not to retain. 41 C. J., 31, §§ 
3-6; 4 Am. Jur. Assumpsit §§ 20, 22 (appendix) 24.1; 46 Am. Jur. 99; 
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Restatement, Restitution, §§ 1, 123, 188; Woodward, Quasi Contracts 
(1913) §§ 1, 7-9; Union Nat’l Bank v. Lyons, 220 Mo. 538, 570 et seq., 
119 S. W. 540, 549; Third Nat’l Bk. v. St. Charles Savs. Bk., 244 Mo. 
554, 588, 149 S. W. 495, 504. 

Newco contends that if the Committee is to retain the benefits 
arising from the $7,000 deposit in their bank account, it must assume 
the guilty knowledge of Torrence at the time of the transaction. 

In this litigation the Committee seeks to have the transaction stand 
as consummated by Torrence and retain the benefits resulting there- 
from. As a general rule one who, with knowledge of the material 
facts, retains the benefits of a transaction consummated by another 
ratifies the acts of the other in connection therewith and assumes the 
burdens and liabilities of such acts. This applies when an agent exceeds 
his authority and particularly in instances where the principal claims 
the person consummating the transaction was not his agent; that is, 
was a volunteer or self-constituted agent. The principal by availing 
himself of the acts and retaining the benefits becomes bound and con- 
cluded by the transaction as though the acts had been performed by 
an agent pursuant to express authority and subject to the acts to his 
disadvantage. State ex inf. v. Koon, Mo. Sup., 201 S. W. 2d 446, 455 
[15, 16]; Fritsch v. National City Bk., Mo. App., 24 S. W. 2d 1066, 
1067 [1, 2]; Meechem on Agency, 2d Ed., §§ 408, 410, 483; 2 Am. Jur. 
177, §§ 223, 226, 227; 2 C. J. S., Agency, page 1097, § 49. 

The Committee contends the rule does not apply because it parted 
with the $7,000 on May 9, 1942, when its $36,763.76 check to the Clerk 
of the United States District Court was cashed and it never had 
knowledge of the unauthorized acts of Torrence until August, 1942, 
stating there is no ratification when the principal without fault has 
parted with the property at the time it becomes known that the agent 
exceeded his authority. We have pointed out that the Committee 
retains the benefit of Newco’s $7,000. However, the cases stressed by 
the Committee are distinguishable. Winkleback v. National Exchange 
Bk., 155 Mo. App. 1, 13, 136 S. W. 712, 716, was an action to rescind 
a purchase and exchange of real estate between plaintiff and defendant. 
Plaintiff knew the agent was receiving a portion of the bank’s property 
involved for his services. The court said: “The mere fact that the 
principal has received or enjoyed the benefits of an unauthorized act 
will not amount to a ratification if he did so in ignorance of the facts; 
nor will his retention of such benefits after knowledge of the facts 
amount to a ratification if at the time he acquires such knowledge and 
without his fault conditions are such that he cannot be placed in statu 
quo or repudiate the entire transacation without loss.” The same prin- 
ciple from 2 C. J. 496, § 116 (consult 2 C. J. S., Agency, page 1097, 
§49), is stated but did not constitute the basis for the holding in Robie 
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v. Holdahl, 180 Minn. 226, 230 N. W. 641, 643, 644, which is also dis- 
tinguishable from the instant case on other grounds. 

The instant case rests on the underlying equitable principle that 
the Committee has received property of Newco in circumstances which, 
in equity and good conscience, ought to be restored to plaintiffs although 
there exists no promise, expressed or implied from facts, so to do. Newco 
has received no property of the Committee, is not seeking the rescission 
of an agreement or the enforcement of some affirmative contractural 
obligation assumed by defendants. Corpus Juris, supra, states: 
- . where the principal has suffered no prejudice and can make 
restitution, he should, when he is apprised of the facts, make his election, 
and if he decides not to ratify he should return the fruits of the un- 
authorized act, and if he does not do so within a reasonable time, but 
retains, uses, or disposes of whiat he has received, he will be held to have 
ratified the act of the agent, unless such restoration would be of no 
practical value to the other party.” 


There is this additional in the instant case: The effect of the Com- 
mittee retaining the benefits of Torrence’s act constitutes him their 
agent in the transaction as though he acted with express authority. It 
is well settled that the principal is chargeable with notice or knowledge 
received by his agent while acting within the scope of his authority 
concerning a matter within the scope of the agency. Restatement, 
Agency, § 268, 2 Am. Jur. 286, § 368, 3 C. J. S., Agency, page 194, 
§ 262. There is an exception to this rule when the agent is acting ad- 
versely to the principal and entirely for his own or another’s purpose. 
Restatement, Agency, §§ 279, 282; 2 Am. Jur. 298, § 379. But the 
stated exception is itself subject to an exception or qualification, which 
qualification, supported by the greater weight of authority, is to the 
effect that where the principal asserts or stands on the transaction either 
affirmatively or defensively, he is deprived of the benefit of the exception 
where the agent is his sole representative in the transaction in which 
case the agent’s knowledge is imputed to the principal. Restatement, 
Agency, § 282; 2 Am. Jur. 300, § 380; 3 C. J. S., Agency, 202, §§ 269, 270, 
and authorities infra. Torrence, as stated in our statement of the facts, 
was the sole actor in the transfer of the $7,000 from Newco’s credit in the 
Mississippi Valley Trust Company to the credit of the Committee in 
the First National Bank. In these circumstances his knowledge was 
imputable to the Committee under the authorities. 

Atlantic Cotton Mills v. Indian Orchard Mills, 147 Mass. 268, 17 
N. E. 496, 9 Am. St. Rep. 698, is a leading case and presented issues 
similar to the instant case. The two corporations had been doing 
business with one another many years. Plaintiff sued defendant for 
a balance of $365,000. Defendant contended it was entitled to a set- 
off of $219,114. One Gray was treasurer for both companies. He had 
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embezzled moneys from both and when accounts were made up he 
would transfer from one to the other the amount necessary to make his 
cash good, using checks drawn on one and payable to the other for that 
purpose. When exposed $219,114 more had been transferred from 
defendant to plaintiff than from plaintiff to defendant. The court held 
defendant was entitled to recover the money; that is, entitled to its 
set-off. The court said in part: “The doctrine is universal, and pre- 
vails alike at law and in equity, that a person, though innocent, cannot 
avail himself of an advantage obtained by the fraud of another, unless 
there is some consideration moving from himself. It was long ago de- 
clared by Lord Mansfield that, ‘although a third person shall not be 
punished for the fraud of another, he shall not avail himself of it. There 
is no case in the law where that can be done.”” 147 Mass. loc. cit. 272, 
17 N. E. loc. cit. 501. “ ...in the very transaction of receiving them 
[the checks], the plaintiff was represented by Gray, and by him alone, 
and is bound by his knowledge. It is the same as if the plaintiff’s 
directors had received the checks knowing what he knew. For 
the purpose of accepting the checks, Gray stood in the place of the 
plaintiff, and was the plaintiff. . . . It is not as if Gray had stolen the 
money, and then called the directors of the plaintiff corporation to- 
gether, and informed them of his indebtedness, and of his desire to make 
a payment .. . and they had received it without knowledge or sus- 
picion that it had been stolen, and given him credit for it on part 
payment... . the plaintiff must be deemed to have had knowledge of the 
true ownership, because in receiving the funds it acted solely through 
Gray’s agency. It must be deemed to have known what he knew, 
and it cannot retain the benefit of his act without accepting the conse- 
quences of his knowledge. The plaintiff cannot obtain greater rights 
from his act than if it did the thing itself knowing what he knew.” 147 
Mass. loc. cit. 273, 274, 17 N. E. loc. cit. 501. 

“ |. . The rule is general that if one assumes to do an act which will 
be for the benefit of another commits a fraud in so doing, that the person 
to whose benefit the fraud will inure seeks after knowledge of the fraud 
to avail himself of that act, and to retain the benefit of it, he must be 
held to adopt the whole act, fraud and all, and be chargeable with the 
knowledge of it, so far at least as relates to his right to retain the benefit 
so secured.” 147 Mass. loc. cit. 275, 17 N. E. loc. cit. 502. 

The principle of law stated in the Atlantic Cotton Mills case has 
been accepted as good law in Missouri to be applied in appropriate 
instances. See Third Nat'l Bk. v. St. Charles Savs. Bk., 244 Mo. 554, 
584, 149 S. W. 495, 503; Bartlett v. McCallister, 316 Mo. 129, 139 (IV), 
289 S. W. 814, 818 [5-7] (stating: “We think that rule is supported 
by the overwhelming weight of authority”); Musgrove v. Macon Coun- 
ty Bank, 187 Mo. App. 483, 493, 174 S. W. 171, 175 [6]; Citizens Trust 
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Co. v. Coppage, Mo. App. 227 S. W. 1057, 1059 [2-3]; Steam Stone- 
cutter Co. v. Myers, 64 Mo. App. 527. See also Curtis, Collins & 
Holbrook Co. v. United States, 262 U. S. 215, 222, 224, 43 S. Ct. 570, 
67 L. Ed. 956; Aldrich v. Chemical Nat’l Bk., 176 U. S. 617, 634 et seq., 
20 S. Ct. 498, 44 L. Ed. 611; Ditty v. Dominion Nat'l Bk., 6, Cir., 75 F. 
769, 771; Munroe v. Harriman (2) Cir., 85 F. 2d 493, 111 A. L. R. 657, 
662 [1, 2], citing cases; First Nat’l Bank of Blaine v. Blake, C. C., 
60 F. 78; Knobley Mountain Orchard Co. v. Peoples Bank, 99 W. Va. 
438, 129, S. S. 474, 48 A. L. R. 459, 461, and Annotation, 464. Annota- 
tions 2 L. R. A., N.S., 994 et seq.; 86 A. L. R. 537; 104 A. L. R. 1250 et 
seq; 111 A. L. R. 665. 

The Committee’s contention that the rule is not applicable because 
it assumes that Torrence was the Committee’s representative and, 
mainly, because it assumes Torrence was engaged in matters over which 
he had authority to act for the Committee cannot be sustained under 
the instant facts for the reason the Committee in retaining the benefits 
of Torrence’s acts ratifies them and cures the want of previous authoriza- 
tion, ratification being a substitute for prior authority. Gaines v. Miller, 
111 U. S. 395, 398, 4 S. Ct. 426, 28 L. Ed. 466; Menkens v. Watson, 
27 Mo. 163, 166; Fritsch v. Nat'l City Bk. (Mo. App.) 24 S. W. 2d 
1066, 1068 [4]. The Committee’s cases, cited in the margin,’ involved 
a different factual situation. For instance, it is said in Hunter v. 
Hunter, see note 3: “... But where, as here, the knowledge was casually 
obtained by the agent and was not pertinent to the subject-matter of 
any transaction which he was then or thereafter authorized to con- 
duct, or did conduct, for his principal, there can be no reason for hold- 
ing that such knowledge should be imputed to his principal.” 

We consider two points together. The Committee says that pay- 
ment of the forged check was made out of funds of the Mississippi 
Valley Trust Company the drawee bank (citing East St. Louis Cotton 
Oil Co. v. Bank of Steele, 200 Mo. App. 180, 185-187, 205 S. W. 96, 98), 
and also that the doctrine of election remedies bars Newco and Hart- 
ford from obtaining any relief against the Committee (citing United 
States Fidelity & Guaranty Co., v. Fidelity Nat'l Bk. & Trs. Co., 232 
Mo. App., 412, 415, 416, 109 S. W. 2d, 47, 49; In re Franz’ Estate, 344 
Mo. 510, 523, 127 S. W. 2d 401, 406) . 

The holding in East St. Louis Cotton Oil Co. v. Bank of Steele is 
that a bank is prima facie liable to a depositor when it cashes a check 
on which the depositor’s signature was forged, but the case explicitly 
states it does not follow that a depositor may recover from the bank in 
every instance no matter what the facts may be. As pointed out in the 
United States Fidelity & Guaranty Conipany case, infra, Newco had an 





3 Hunter v. Hunter, 327 Mo. 817, 880 (II), 39 S.W.2d 359, 365, $63 (II) ; State ex rel. 
v. Allen, 308 Mo. 608, 616, 262 S. W. 43, 44[1]; Stetson Press, Inc. v. Bunsel Oil Burner 
Corp., 285 Mass. 291, 189 N.E. 103, 104. 
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election of remedies and the East St. Louis Cotton Oil Company case, 
does not rule the issue. 

Newco, in November, 1942, executed a “Loan Receipt” to Hartford, 
acknowledging a loan of $7,500, Hartford having agreed to indemnify 
Newco against loss through dishonest acts of its employees. The Com- 
mittee says this constituted an election of remedies inconsistent with the 
instant action whether said transaction be considered a loan or a satis- 
faction and payment to Newco, stressing, however, the latter view, which 
is discussed separately hereinafter. The doctrine of election of remedies 
exists where inconsistent remedies are available to a litigant and he has 
the right to adopt one of the remedies with the effect of precluding a 
later resort to the other. The rule applies only “where an election has 
been made as between inconsistent remedies.” The Franz Estate case, 
supra, citing the United States Fidelity & Guaranty Company case, 
supra. See also 28 C. J. S., Election of Remedies, page 1057, §§ 1, 2; 18 
Am. Jur. 132, §§ 9, 11. 

In the United States Fidelity & Guaranty Company case, supra, 
Chaney, an employee of Continental Construction Company, added 
names of spurious employees to Continental’s payroll. Continental is- 
sued checks accordingly. Chaney, forging thé endorsement of the named 
payees, secured the cash at defendant bank. Plaintiff, Chaney’s surety, 
indemnified Continental and, being subrogated to the rights of Conti- 
nental, sued defendant bank. The court sustained defendant’s conten- 
tion that the surety had no greater rights than Continental, and that 
Continental at the outset had the choice of pursuing the embezzler and 
his surety or pursuing defendant; that the two remedies were incon- 
sistent, and that the election to pursue the embezzler and his surety pre- 
cluded any action against defendant. The court pointed out that the 
liability of defendant was “on the theory that when defendant paid the 
checks on forged indorsements of Chaney the bank paid out its own 
money and not that of the Continental. Since defendant had received 
Continental’s money on deposit and had never been legally authorized 
to pay it out, it still had Continental’s money and must account to 
Continental therefor. . . . [Citing Cases.] Or it could have affirmed the 
act of the bank in paying out the money on a forged indorsement and, 
upon the theory that Chaney had its money, it could have pursued 
Chaney and sought and obtained the return of its money embezzled by 
him.” See 9 C. J. C. Banks & Banking, § 356, p. 752, n. 26. 

The situation differs in the instant case. Newco and Hartford have 
maintained consistently that the Committee has Newco’s property. 
Newco’s action is to recover its property had and received by the Com- 
mittee. Any adjustment of rights between Newco and Hartford pro- 
ceeds upon the theory that Torrence and the Committee, Torrence’s 
beneficiary, came into possession of Newco’s (not Newco’s bank’s) 
property, and is consistent with a recovery from Torrence’s beneficiary. 
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There is no claim that the bank paid out the bank’s funds. It may be 
more difficult for a plaintiff to make out a case against an embezzler 
or a transferee of the embezzler but the right exists under the authorities 
relied upon by the Committee. 

The Committee says that Torrence, by reason of his abstraction of 
$16,882.63 of the Committee’s funds, was indebted to the Committee, 
and that his “act in surreptitiously depositing the Newco check in re- 
spondents’ bank account constitutes partial ‘payment’ of Torrence’s 
obligation” to the Committee. We think the contention may not be 
sustained for at least two reasons. 

The signature of Newco’s president and the endorsement of the payee 
named in the $7,000 check were forgeries and under the law of this State 
the instrument was inoperative. Section 3039, R. S. 1939, Mo. R. S. A. 
§ 3039, of our Negotiable Instrument Act reads: “Where a signature is 
forged or made without the authority of the person whose signature 
it purports to be, it is wholly inoperative, and no right to retain the 
instrument, or to give a discharge therefor, or to enforce payment thereof 
against any party thereto, can be acquired through or under such signa- 
ture... .” Neither Torrence nor the Committee acquired any title to 
the instrument or any rights against Newco under the forged signature 
of Newco’s president on the check and neither was entitled to payment 
out of Newco’s funds or to retain the funds received. Borserine v. Mary- 
land Cas. Co., 8 Cir., 112 F. 2d 409, 415[9], citing cases; First Nat'l Bk. 
v. Produce Exchange Bk., 338 Mo. 91, 98, 89 S. W. 2d 33, 37[3], also 
citing cases; German-Am. Bank v. Barnes, Mo. App., 185 S. W. 1194, 
1195[1, 2]; Seaboard Nat’l Bank v. Bank of America, 193 N. Y. 26, 85 
N. E. 829, 830, 22 L. R. A., N. S., 499; Real Estate-Land Title & Trs. Co. 
v. United Security Trs. Co., 303 Pa. 273, 154 A. 593, 594[4]. 

The Committee relies on § 3225, R. S. 1939, Mo. R. S. A. § 3225, 
which, so far as materials, reads: “If any check . . . of any corporation 
... Shall be given in payment of the debt of any officer, agent or em- 
ployee, of said corporation ... the payee . . . collecting such check .. . 
shall not be liable to said corporation . . . therefor, unless it shall be 
shown that such payee .. . at the time of collecting same, had actual 
knowledge that said check . . . was issued without authority of said 
corporation. ...” Prior to the enactment of § 3225, one accepting a 
corporation’s check in payment of personal obligations of its employees 
took the risk of being required to restore the proceeds. Goodbar v. 
Scruggs, Vandervoort & B. D. G. Co., 210 Mo. App. 112, 115, 242 S. W. 
129, 130. We think, as stated in Fidelity & Casualty Co. v. Planenscheck, 
200 Wis. 304, 227 N. W. 387, 389, 71 A. L. R. 331, 336: “... the Ne- 
gotiable Instruments Act deals with the rights and liabilities of those 
who are legitimate parties to the instrument. It does not prohibit a 
bank from recovering from forgers, thieves, or from those who have no 
title to the instrument.” See United States F. & G. Co. v. Fidelity Nat'l 
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Bk. & Tr Co., supra, and remarks in McClendon v. Bank of Advance, 
188 Mo. ‘App. 417, 427, 174 S. W. 203, 205. In addition, we have ruled 
the Committee is bound by Torrence’s knowledge of the forgeries and 
his want of rights against Newco under the $7,000 check. It is the same 
as if the Committee had received the check knowing what Tor- 
rence knew. 

On November 4, 1942, Newco executed a “Loan Receipt” to Hartford 
wherein it acknowledged receipt of $7,500 as a loan from Hartford, re- 
payable only to the extent of any net recovery by Newco on account of 
loss occasioned by the dishonest acts of Torrence, and agreed to prose- 
cute suit for such loss, the suit to be at the expense and under the con- 
trol of Hartford, and pledged any recovery as security for repayment. 

Torrence perpetrated a fraud upon Newco. By means of forgery he 
effected the transfer of Newco’s funds to the Committee. The Commit- 
tee, charged under the facts of this case with knowledge of these acts 
of Torrence, says the loan agreement is not what it purports to be but 
is a payment and Newco has received satisfaction. Such agreements 
effect a prompt turning over of money to the insured, and if a payment 
were effected the insurer would be subrogated to the rights of the insured. 
Newco was under no obligation to Torrence or the Committee to insure 
against embezzlements or forgeries by Torrence. If the insured and 
insurer thought their interests would be best served by making a loan 
subject to repayment to the extent of any recovery of funds wrongfully 
taken, they had a right to make such an agreement. No law or public 
policy is cited precluding such a contract in aid of the recovery of a 
loss occasioned by forgery. Whether a transfer of money operates as 
a payment or a loan is ordinarily a matter of intention of the parties 
to the transaction. The “Loan Receipt” states the money was “received 
... asa loan” and that it is “repayable” upon certain conditions. There 
is no transfer of Newco’s claim to its property, but an expressed agree- 
ment that it will make claim thereto and prosecute suit for the recovery 
thereof. Like agreements have received the approval of the courts of the 
United States and of the States as mecting the needs of commerce and 
promoting justice. We think such decisions should be followed here. 
Luckenbach v. McCahan Sugar Ref. Co., 248 U. S. 139, 39 S. Ct. 53, 63 
L. Ed. 170, 1 A.L.R. 1522, and Annotation 1528; First Nat’l Bank of 
Ottawa v. Lloyds of London, 7 Cir., 116 F. 2d 221, 132 A. L. R. 599, and 
Annotation 607; Kossmehl v. Millers Nat’l Ins. Co., 238 Mo. App. 671, 
679, 185 S. W. 2d 293, 295[5]; National Shawmut Bk. v. Johnson, 317 
Mass. 485, 58 N. E. 2d 849, 851[1]; Phillips v. Clifton Mfg. Co., 204 
S. C. 496, 30 S. E. 2d 146, 157 A. L. R. 1255, and Annotation 1261. 
Merrimack Mfg. Co. v. Lowell Trucking Corp., 182 Misc. 947, 46 N. Y. S. 
2d 736; Morton Coal Co. v. Garcia, City Ct., 57 N. Y. S. 2d 67; 8 Couch 
on Insurance, § 2004. 
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The measure of recovery in the circumstances of the instant case is 
the amount. of money received by the Committee, with interest. In 
appropriate instances a constructive trust or an equitable lien may be 
enforced. Prior to the time of the disclosure of Torrence’s embezzle- 
ments of Newco’s $7,000, the deposits to the credit of the Committee 
had dropped to a balance of $133.41 in its Regular Account and to a 
balance, we understand, in its Dividend Account of $193.02. However, 
as of the date of trial the Committee’s Dividend Account had a credit 
balance of $30,153.57. In these circumstances we think plaintiffs’ count 
for money had and received will afford adequate relief, and we need not 
discuss any issue involving a constructive trust or equitable lien.® 

Other matters are mentioned but they are not of substance. 

(Accordingly, the judgment and decree is reversed and remanded with 
directions to find in favor of defendants in their representative capacity 
and against both plaintiffs on the first count of the petition and in favor 
of defendants and against Hartford Accident and Indemnity Company 
on the second count of the petition but in favor of Newco Land Com- 
pany and against defendants in their representative capacity in the sum 
of $7,000, with interest thereon from November 15, 1943, the date of 
bringing suit, at the rate of six per cent per annum on said second count. 


WESTHUES and BARRETT, CC., concur. 


PER CURIAM. 

The foregoing opinion by BOHLING, C., is adopted as the opinion 
of the court. 

LEEDY and ELLISON, JJ., concur. 

On Motion for Rehearing or to Transfer to Court en Banc. 


PER CURIAM.—The Committee has filed a motion for rehearing 
or, in the alternative, for transfer to Court en Banc, urging among other 
things, that § 3225 is controlling. Each of the two issues discussed be- 
low is essential to the Committee’s case. 

Section 3225 authorizes creditors to accept the check of a corpora- 
tion, firm, or co-partnership in payment of the debt of an officer, agent, 
or employee of the corporation, firm, or copartnership “unless . . . such 
payee or other person, at the time of collecting same, had actual knowl- 
edge that said check, draft or order was issued without authority of said 
corporation, firm or copartnership.” The Committee says we overlooked 
that it did not have “actual knowledge” that Newco’s check “was issued 
without authority,” including Torrence’s forgery of the signature of 

* Restitution, Restatement, §§ 150, 156, 41 C.J. 71, $$ 80, 81; Rector v. Hamtramck, 1 
Mo. *565; Benton v. Craig, 2 Mo. *198; Reed v. Foote, 36 Mo.App. 470. 

5 Restitution, Restatement, § 202 et seq.; Tierman v. Security Bldg. & L. Ass’n, 152 Mo. 
135, 63'S.W. 1072; Orr v. St. Louis Union Trs. Co., 291 Mo. 383, 286, S.W. 642. 

6 Consult Restitution, Restatement, § 212; 3 Scott on Trusts 2483, § 518 et seq.; Horigan 
Realty Co. v. First Nat'l Bk., 221 Mo.App. $29, $86, 273 S.W. 772, 776[9}; Mercantile 


Trust Co. v. St. Louis & S. F. Ry. Co, C.C., 99 F 485; Schuyler v. Littlefield, 282 US. 707, 
$4 S.Ct. 466, 58 L.Ed 806. 
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Newco’s president thereon. Torrence acted for both parties. He had 
knowledge of all the facts, and no one but him had any knowledge of 
the facts. He collected the check, bringing the transaction within the 
exception stated in § 3225. Direct personal knowledge is not required. 
It is a general rule of law that one may not lawfully use the funds of 
another to pay his individual debts; and prior to the enactment of now 
§ $225 in 1917 (Laws 1917, p. 148) corporation checks when accepted 
in payment of the individual indebtedness of a corporate employee and 
not in payment of the corporation’s indebtedness were held to carry 
upon their face notice of their irregular and illegal character in the mis- 
appropriation of the corporate funds (an inference of fact) and the 
corporation could recover unless the party receiving payment estab- 
lished the employee’s authority to issue the check in payment of his in- 
dividual indebtedness. St. Louis Charcoal Co. v. Lewis, 154 Mo. App. 
548, 551, 1386 S. W. 716, 717; Reynolds v. Title Guaranty Trs. Co., 196 
Mo. App. 21, 33(1), 189 S. W. 33, 36[1]; O’Bannon v. Moerschel, 204 
Mo. App. 155, 157, 222 S. W. 1035, 1036(1). The legislative intent was 
to change the rule that the face of the check imparted notice or knowl- 
edge of its illegality. The word “actual” was used to do away with the 
prior inference of misappropriation arising from the face of the check. 
Its purpose was not to change the principles of law which impute notice 
to or knowledge of an agent to his principal. Torrence had actual 
knowledge of the illegality of the check, and it is this actual knowledge 
that is charged in law to the Committee. Consult Livermore v. Blood, 
40 Mo. 48. Colby v. Riggs Nat. Bank, 67 App. D. C. 259, 92 F. 2d 183, 
114 A. L. R. 1065, stressed by the Committee, is readily distinguished 
on the facts. No agent of said defendant had actual knowledge of the 
essential facts and as we read the case it implies that knowledge of an 
agent is to be imputed to the principal. 

It is also claimed that § 3225, being later, controls over § 3039. 
Section 3039 makes a signature “forged or made without the authority” 
of the party wholly inoperative, but is specifically not applicable if said 
party be precluded from setting up the forgery or want of authority. We 
think § 3225 applies to instances wherein the individual drawing the 
check is authorized so to do but exceeds his authority by misappro- 
priating it to pay his personal debts, and that it does not embrace the 
forgery of another’s signature when such signature is essential to the 
validity of the instrument. It is not within the language of §3225 that 
parties seeking to protect themselves against peculations by requiring 
more than one signature to a check are to be penalized when one au- 
thorized to join in the execution of the check forges other signatures to 
give the check seeming validity. Section 3039 relates to the making of 
a negotiable instrument, while § 3225 relates to the misapplication made 
of an instrument legally executed. Section 3225 was not enacted to 
sanction forgeries. 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills 
estates, descent, distribution and corporate fiduciaries 





Acceleration of Contingent Remainder 





Bass v. Moore, North Carolina Supreme Court, No. 95 


Remaindermen whose right of enjoyment is contingent upon whether 
they survive the life tenant are not entitled to present possession of the 
property, whether or not the life tenant has forfeited her life interest in 
the property by commission of waste thereon. Ordinarily there can be 
no acceleration of a contingent remainder. The remaindermen must 
await the happenings of the event upon which their rights depend. 


“Contents of Said Home” 





Linson v. Crapps, Georgia Supreme Court, No. 16,290 


Under an item of a will bequeathing to a beneficiary a described 
home “and the contents of said home,” government bonds found in a 
dresser drawer of the home would not be included in the bequest. The 
words “contents of said home” are sufficient to convey the household 
effects and such articles as are normally and usually kept for household 
and family use, but do not include deeds, mortgages, insurance policies, 
savings bank books, and like items which might be classed as choses in 
action. 


Dry Passive Trusts 





Estate of Lowitz, Pennsylvania Supreme Court, No. 114 


The will in question reads as follows: “Ten thousand dollars 
($10,000) of my estate are to be left in trust for my sister, Edith Lowitz. 
The balance of my estate is to be placed in a trust fund, to be admin- 
istered by the Union Trust Co. of Pittsburgh, Pa., the earnings of the 
trust fund are to be divided equally among my sisters: Rose Rosenthal, 
Helen Weinberg, Bertha Goldstein, Mrs. Robert Grant.” The sister, 
Edith Lowitz, is entitled to receive her legacy absolutely, free from trust 
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limitations. The bequest “in trust,” without limitations or duties, is a 
dry or passive trust which is executed by the Statute of Uses. When 
testator placed the residue of his estate in a trust fund “the earnings to 
be divided equally among my (four named) sisters,” he made an ab- 
solute gift of income without limitation of time. There was no gift 
over. The trustee was given no active duties to perform or purpose of 
the testator to carry out. Such a bequest is a gift of the fund itself. A 
trust is not created merely because the testator provided that the fund 
was to be “administered” by the trustee. 


Failure to Take Entire Income of Trust 


Moyer Estate, Pennsylvania Orphans’ Court, No. 1208 


The life beneficiary of a trust who was entitled to the entire income 
of the trust for her life did not take the whole amount per month. 
Money was paid to her only as she asked for it. However, her failure 
to take the full monthly sums was not a waiver in favor of the remain- 
dermen, since her reason for not demanding the entire income was to 
conserve the estate for her own benefit. Her method of saving was to 
leave the money invested in the hands of the trustees. 


Participation in Common Trust Fund 


Federal Reserve Board of Governors Ruling, Federal Reserve Bulletin, 
September, 1948, page 1113 

Two trusts were created by the same settlor, the first being for the 
benefit of the settlor for life, then for the benefit of a second party for 
his life with remainder over a third party. The second trust was for 
the benefit of the second party for life, with remainder over to the third 
party. The Board concluded that investments in a common trust fund 
might be made without considering the two trusts as one for the pur- 
pose of applying the limitations of Section 17 (c) (5) of Regulation F 
that “if two or more trusts are created by the same settlor or settlors 
and as much as one-half of the income or principal or both of each trust 
is payable or applicable to the use of the same person or persons, such 
trusts shall be considered as one.” This ruling of the Board thus per- 
mits the investment of each trust in the common trust fund to the ex- 
tent of 10% of the common trust fund or $50,000, whichever is less. The 
merger of the beneficial interests through vesting thereof in one person at 
some future date would not necessitate, at such time, withdrawal or re- 
duction in the participation by either trust in the common trust fund 
because Section 17 (c) (5) is intended to deal only with the act of in- 
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vesting in participations in common trust funds and does not require the 
withdrawal or reduction of participations once legally acquired. 


Revocation of Irrevocable Trust 


Kydd Trust, Pennsylvania Orphans’ Court, No. 2081 


The settlor could not terminate or revoke an irrevocable trust on 
the ground of mistake where the facts indicate that the dispositive pro- 
visions were clearly explained to and understood by the settlor. 


Right to Trust Income 
McManus Estate, Pennsylvania Orphans’ Court, No. 2507 


Testator’s will gives to trustees “a sum sufficient to produce a net 
yearly income of Ten Thousand Dollars, which net yearly income is to 
be expended for the maintenance and support of my daughter Mary.” 
This is a gift of the income to Mary, but with power in the trustees to 
expend it for her. Mary was an incompetent person at the time the 
will was made. It is not committed to the discretion of the trustees to 
determine how much of the income shall be expended, and there is no 
gift of unexpended income. The direction is “which net yearly income 
is to be expended” for Mary, and this makes all the income Mary’s 
property. 


Vesting of Trust Interests in Beneficiaries 


Union Bank & Trust Company of Los Angeles v. McColgan, California 
District Court on Appeal, Civ. No. 7453 

The settlor created an express trust, conveying to the trustee 
property, including certain shares of the capital stock of the Limited 
Oil Company, for the benefit of her five named children. Provision is 
made whereby, upon the death of the settlor, the trustee “shall from 
the accumulated net income or corpus of the said trust, pay any bal- 
ance then remaining to said Limited Oil Company upon the indebted- 
ness of Trustor and the remaining corpus of the trust, together with 
any accumulated income, remaining after paying (certain) taxes shall 
go to and be by the Trustee conveyed, share and share alike to settlor’s 
five named children.” Subsequent to the settlor’s death, in the same 
year, the trustee received as dividends from The Limited Oil Company 
stock the sum of $62,500, which the beneficiaries directed the trustee to 
apply against the indebtedness of the settlor to the corporation. In an 
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action involving income taxes on the income from the trust, the court 
decided that at the death of the settlor the balance of the debt to 
the oil company should be paid from the accumulated net income or 
corpus then existing, and the remaining income and corpus should 
go to the beneficiaries, so that the income from the stock, paid 
as dividends thereon after the settlor’s death, vested in the benefi- 
ciaries and could not be resorted to for payment of the settlor’s death 
under the terms of the trust agreement. It is immaterial that subse- 
quently, by virtue of the specific direction of the beneficiaries, the 
trustee paid such sum in satisfaction of the debt, since such payment 
was made by the trustee as agent of the individual beneficiaries and not 
as trustee. 


Trustee’s Fee 





In re Lincoln Rochester Trust Co.; In re Brown, N. Y. Surrogate’s Court 


A trust company was named as trustee in decedent’s will and also 
in the will of decedent’s husband, decedent having made her husband 
life beneficiary of a trust and donee of the power of appointment over 
the trust corpus, and the husband having exercised that power of ap- 
pointment with the same trust company as co-trustee with another. It 
is a question of the decedent’s intention as to whether the trustee should 
receive two full commissions, one for turning the fund of the decedent 
over to itself for the benefit of the first life beneficiary (the husband) 
and one for turning the fund over to itself again under the will of the 
donee (the husband). In the instant case, the will of the decedent 
donor indicates her intention that the donee, her husband, do with the 
property as he sees fit. It is only a coincidence that one of the trustees 
named to handle the new trial trust was a trustee of the original trust. 
Consequently, upon the authority of In re Culver, this court awarded 
the trustee two full commissions. 


Trustee’s Right to Safe Deposit Box Contents 





Kohlsaat v. First National Bank of St. Paul, Minnesota Supreme Court, 
No. 34598 


A trustee under a testamentary trust created by the will of dece- 
dent’s husband, who had predeceased decedent, was not the legal repre- 
sentative of the decedent and therefore could not gain access to a safe 
deposit box rented by decedent in her own name or to the contents of 
the box (which were securities) for the purpose of sale thereof. Pur- 
suant to the lease between the bank and the decedent, only the legal 
representative of decedent would be entitled to access to the box. 
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TAX DECISIONS 


Digest of current decisions pertaining to the law of tazes on trusts, 
estates and gifts 


Distribution in First 65 Days of Taxable Year 


Israel v. Commissioner, U. S. Tax Court, 11 T. C. No. 126 


Petitioner’s husband was the grantor of five trusts of which petitioner 
is the income beneficiary. The grantor of the trusts directed that all or 
part of the income should be paid to petitioner in annual payments 
and that the balance, if any, should be accumulated for other bene- 
ficiaries who were minors at the time of any accumulation; and he 
directed the trustees to decide and notify petitioner not later than the 
fifth of January following the end of the year of the trusts, of her share 
of the trust income. The trustees gave the required notice to petitioner 
on January 3, 1944, but they did not make payment of her share to 
her until March 15, 1944. 

The question is whether certain income of the trusts for 1943 became 
“payable” to petitioner within the meaning of section 162 (d) 3 (A) 
of the I. R. C. so as to be includible in petitioner’s income for 1943. It 
was held that the trust indentures are properly construed to mean that 
whatever trust income of each year of the trusts is distributable to 
petitioner, as determined by the trustees within five days after the close 
of a trust’s year was to be distributed to her early in the following 
year; and that it became “payable” to petitioner within the first 65 
days of the following year within the meaning of section 162 (d) (3) 
(A), and was, therefore, taxable to petitioner. 


Estate Tax — Charitable Deduction 





Collector v. Union Planters National Bank & Trust Company, Supreme Court 
of the United States, No. 90 

Decedent, who died in 1943, left his estate in trust, with remainder 
interests to charities. The trustees were directed to pay his mother 
the sum of $750 a month. If the income from the estate should prove 
insufficient for such payments, the trustees were directed to invade the 
corpus to the extent necessary to make payments. Also, they were 
given a discretionary power to expend either income or principal for the 


817 


218 THE BANKING LAW JOURNAL 


“pleasure, comfort and welfare” of the mother, and “in such manner as 
she may desire.” At decedent’s death, the mother was 85 years of age, 
lived on substantially less than $750 a month, and had substantial 
independent means of her own. Moreover, the annual income from 
decedent’s estate was considerably in excess of the amount necessary 
for the monthly payments. It is held that the remainder interests are 
incapable of valuation at the time of decedent’s death, since the “will 
did not limit the trustees’ disbursements to conformity with some ready 
standard.” Therefore, a deduction for charitable transfers is denied, 
following Merchants Bank v. Commissioner, 320 U. S. 256. 


Gift of Stock Serving as Security for Loan 


Estate of Foley v. Collector of Internal Revenue, U. S. Court of Appeals 
Fifth Circuit, No. 12385 

In 1934, decedent attempted to make an inter vivos gift of shares 
of stock to a son. At the time, the stock was pledged to a bank as 
security for an amount owing by decedent. Where the stock continued 
to serve as security for the indebtedness, the Commissioner contended 
that a valid delivery had not been made, and that the stock was in- 
cludible in the gross estate of decedent, who died in 1941. A jury in 
District Court found on the evidence that a valid gift had in fact been 
made. However, the District Court judge gave a judgment for the 
Commissioner notwithstanding the jury’s verdict. On appeal, the 
Circuit Court holds that there was ample evidence to support the jury’s 
verdict that a valid gift had been made to prevent inclusion of the 
stock in the gross estate. Even though the stock continued to serve 
as collateral for decedent’s indebtedness, this did not prevent it from 
being made the subject of the gift. The cause is remanded with 
directions to reinstate the jury verdict. 


Reciprocal Trusts With Mutual Rights of Invasion 


Estate of Newberry v. Commissioner of Internal Revenue, U. 8. Court of 
Appeals, Third Circuit, No. 9628 

In 1932, at the same time and place decedent and her husband made 
similar transfers of shares of stock in trust. The trust created by 
decedent gave her husband the income for life together with a power 
of invasion to the extent of $20,000 annually, while that created by the 
husband gave a life income to decedent with a like power of invasion. 
Each trust instrument contained similar provisions for distribution of 
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remainders to their children. On the evidence, it is held that decedent 
and her husband “did not create their respective trusts independently 
of each other and without any prior concert of action or understanding.” 
The trusts are regarded as reciprocal and as having been created in con- 
sideration of one another, so that decedent is considered, for estate tax 
purposes, as the settlor of the trust created by her husband. The 
value of that trust therefore is properly includible in decedent’s gross 
estate under Code Section 811 (d) (2). 


Reversionary Possibility by Operation of Law 


Estate of Spiegel v. Commissioner, Supreme Court of the United States, No. 3 


In 1920, decedent transferred property in trust, with the income pay- 
able to his three children during his lifetime, or, if they did not survive 
him, to their surviving children. The corpus was distributable in the 
same manner. Where the property would have reverted, under ap- 
plicable Illinois law, to decedent, if he would have survived all of his 
children and grandchildren, the value of the property is includible in 
the gross taxable estate. Whether the possibility of reverter depends 
upon express reservation or upon operation of law is regarded as im- 
material. Likewise, the extent of the value of a contingent reversionary 
possibility is not controlling. Instead, the question is determined by 
whether “some present or contingent right or interest in the property still 
remains in the settlor so that full and complete title, possession or 
enjoyment does not absolutely pass to the beneficiaries until at or after 
the settlor’s death.” 


Gifts Made When Will Executed — Contemplation of Death 


Estate of O’Neal v. Commissioner, U. S. Court of Appeals, Fifth Circuit, 
No. 12443 

Decedent, at the age of 76, created separate trusts for his wife and 
children, at the same time that he executed his will. In the latter, he 
created a testamentary trust, leaving the residue of his estate to his wife 
and children under substantially the same conditions as those found in 
the inter vivos trusts. He died at the age of 82. The Tax Court found 
that the trusts for the children were created in order to provide them 
with income, in accordance with an established policy, and hence were 
not created in contemplation of death. However, the trust for the 
wife was held by the Tax Court to have been created in contemplation 
of death, in the absence of evidence to the contrary. Upon appeal by 
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decedent’s representatives, the Tax Court’s opinion with respect to the 
wife’s trust is affirmed. This conclusion was reached in view of de- 
cedent’s advanced age at the time of the transfers, and the simultaneous 
execution of his will. There was no evidence to support a contention 


that the wife’s trust was created in order to equalize gifts between the 
wife and children. 


Survivor’s Share of Community Property Under Joint Will 





Collector of Internal Revenue v. Estate of Henke, U. S. Circuit Court of 
Appeals, Fifth Circuit, No. 12215 

Decedent and her husband, who predeceased her, executed a joint 
will in 1928. By its terms, their community property was divided into 
two trusts of equal size upon the husband’s death, one under the name 
of the husband’s estate and the other under the name of decedent. The 
sum of $40,000 was payable to decedent out of the income of both trusts, 
the property of which could be invaded to the extent necessary to make 
the payments. Eight years after decedent’s death, the balance of the 
joint estate was to be delivered to the daughter of the testators. The 
corpus of the trust created for decedent is held includible in her estate 
as the subject of both a transfer to take effect at death and a transfer 
in contemplation of death. 


Transfer for Full and Adequate Consideration 





Harding v. Commissioner, U. S. Tax Court, 11 T. C. No. 124 


Petitioner and his wife agreed to separate, and that he pay her 
$350,000 cash, plus $5,000 per annum for approximately one year and 
thereafter one-fourth of his spendable income, as defined, until she 
should die or remarry, in consideration of her release of rights to support 
and maintenance of herself and children, dower and all other marital 
rights in his property. The agreement specifies that it is to be binding 
regardless of divorce. There is no proof that divorce was then con- 
templated. The wife obtained a divorce more than one year and eight 
months later and the decree adopted and ordered compliance with the 
agreement. The $350,000 was paid at once and the other payments 
made as agreed until the wife’s remarriage about two years later. It 
was held that the payment of $350,000 to the wife was a transfer for an 
adequate and full consideration in money or money’s worth and was 
not a gift. 
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INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Interest Rates and the 
Government Bond Outlook 

PEAKING before the Annual- 

Mid-Winter Meeting of the 

New York State Bankers Associa- 
tion, Dr. Marcus Nadler, New 
York University Professor of Fi- 
nance, ventured the following pre- 
dictions. 

As far as future policy of the 
Federal Reserve authorities is con- 
cerned, Government bonds will re- 
main pegged. Accordingly, holders 
of Treasury securities will be able 
to liquidate without’ material loss 
and invest in other securities, thus 
increasing the supply of funds 
available for investment. 

The Board of Governors of the 
Federal Reserve System will prob- 
ably be vested, by Congress, with 
new powers over the money mar- 
ket. Should the forces of inflation 
again predominate and the spiral 
of prices and wages be renewed, it 
may be assumed that such powers 
will be used. 

On the other hand, should busi- 
ness activity decline and the forces 
of deflation become more pro- 
nounced than seems likely at the 
moment, it is probable that the 
Reserve Board will not hesitate to 
lower reserve requirements. In 
turn, this will broaden the credit 
base of the country and increase 
the ability of the banks to absorb 
short and medium-term obliga- 
tions of the Federal Government, 
the states, municipalities and cor- 
porations. 

A material decline in business 








activity will, by itself, reduce the 
demand for capital and create a 
serious investment problem for 
large institutional investors. Should 
this occur, the Reserve Banks may 
be expected to sell some long-term 
Governments to the institutional 
investors and acquire short-term 
issues. Agency funds operated by 
the Treasury may also be expected 
to sell long-term Governments to 
institutional investors in order to 
prevent a sharp decline in yields 
on Treasury issues. 

Also, since the 2% per cent rate 
on long-term Governments may be 
taken for granted, a rate pattern 
will be set for high-grade corporate 
bonds. Furthermore, because Con- 
gress has been asked to impose new 
taxes, it is difficult to believe that 
the monetary authorities will be 
willing to permit a further increase 
in rates on Government obligations 
and thus increase the Govern- 
ment’s debt burden. 


Professor Nadler concludes that 
no material change in money rates 
or in prices of Government obliga- 
tions is in prospect. However, he 
points to the possibility that the 
spread between the yield on Gov- 
ernments and AAA _ corporates 
may widen to some small extent— 
particularly if some of the large in- 
stitutional investors should con- 
tinue to follow their present policy 
of not selling long-term Govern- 


‘ments. Professor Nadler finds it 


difficult to make a prediction with 
regard to the spread between short- 
term and long-term Governments; 
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this spread, he observes, will de- 
pend to a great extent on business 
activity, the demand for loans and 
changes in reserve requirements. 

During 1949, it is anticipated 
that the Treasury, in refunding 
maturing or callable issues, will of- 
fer some medium-term obligations 
to the banks. “The stability of the 
Government bond market and the 
elimination of the fear that prices 
of these obligations may go below 
par,” he declares, “will enable the 
banks to establish a long-range in- 
vestment policy suitable to indi- 
vidual needs.” 


The Banks and Treasury 
Finance 


In its annual survey of “United 
States Government Securities and 
the Money Market,” the Bankers 
Trust Company of New York pre- 
dicts that neither commercial bank 
deposits nor earning assets are 
likely to show any major change in 


THE PEOPLE’S SAVINGS 


Average and Total in four of the principal mediums 


SAVINGS 
& LOAN SAVINGS SAVINGS LIFE 
ASS'NS. DEPOSITS BONDS — INSURANCE 


AVERAGE } $1,800 $895 $688 $609 
TOTAL » $iog00 $57,300 $55,051 $47,500 
(IN MILL.) 


PREPARED BY INSTITUTE OF LIFE INSURANCE 
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1949. It is anticipated that bank 
loans to commercial and industrial 
enterprises will probably decline 
and that real estate and consumer 
loans may rise further. Conse- 
quently, the outstanding loan total 
may not change materially. 


No great change is expected in 
the volume of Treasury securities 
held by commercial banks. There 
is the possibility of a small budget 
surplus for this year which, coupled 
with the proceeds realized from the 
net sales of Savings Bonds, may 
be used to retire marketable se- 
curities. In large measure, these 
retirements may take the form of 
cash payments to holders of ma- 
turing issues who do not care to 
exchange them for new issues. 
Therefore, there will be little, if 
any, retirement of commercial bank 
holdings. Also to be considered is 
the fact that credit restraints, 
which might force commercial 
banks to liquidate security hold- 
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ings, are unlikely. On the other 
hand, it is entirely possible that 
there may be some increase in com- 
mercial bank holdings of Govern- 
ment securities—particularly if the 
return flow of currency from cir- 
culation and further gold imports 
should increase reserves on bal- 
ance. 


The Bankers Trust study also 
remarks that the stronger tone in 
the bond market may permit the 
Treasury to issue some longer term 
securities during the year as a part 
of its refunding operations. It 
points out that about $6.7 billion 
of Treasury bonds are callable in 
1949, but that a great deal of cash 
will not be available for redemp- 
tion purposes. It notes the sug- 


gestion, made in some quarters, 
that, instead of refunding all these 
issues into certificates, the Treas- 
ury offer notes maturing in four or 


five years for some of them, or un- 
dertake some refinancing by means 
of longer term restricted obliga- 
tions. 


Savings 


Data gathered by the Institute 
of Life Insurance discloses that 
well over half of the entire Ameri- 
can population, including all ages 
from infancy up, has savings in one 
form or another. Voluntary thrift, 
despite the spending boom of re- 
cent years, continues to be an out- 
standing characteristic of the 
people of this country. See chart 
on page 222. 

As far as the total number of 
savers is concerned, U. S. Savings 
bonds are most popular, with life 
insurance and savings deposits not 
far behind. On the other hand, with 


respect to total dollar amounts, ag- — 


gregate savings deposits in mutual 
savings banks, commercial banks 
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and Postal Savings rank first. Sav- 
ings bonds come second in this 
classification and life insurance 
ranks third. 


According to U. S. Treasury 
figures, the number of savings 
bond holders is estimated at more 
than 80 millions, or about 54 per 
cent of the total population. And 
while this represents a decline of 
roughly 5 million from the peak 
number of such holders during the 
war, it is, nevertheless, an extraor- 
dinary showing. A large number of 
E-Bond holders have redeemed 
their holdings since the end of the 
war but many have been replaced 
by other investors. Savings Bonds 
are now outstanding in the amount 
of $55 billion, including accrued in- 
terest. This is some 17 times the 
$3.2 billion total outstanding in 
1940. 


Some 64 million people, equiva- 
lent to 43 per cent of the popula- 
tion, claim title to savings de- 
posits. This figure is 20 million 
above the 43.8 million savings de- 
positors of record in 1940, which 
latter number represented 33 per 
cent of the population at that 
time. Aggregate time deposits are 
currently in excess of $57 billion 
and represent the largest single 
block of the people’s savings. This 
is more than double the $27.7 bil- 
lion of savings deposits in 1940. 

Policy holders in legal reserve 
life insurance companies are pres- 
ently estimated at 78 million, or 
53 per cent of the population. This 
number compares with 65 million 
policyholders in 1940 which, at 
that date, was 49 per cent of the 
total population. Savings in life 
insurance, as represented by net 
funds accumulated behind life in- 
surance policies, are currently es- 
timated at $47.5 billion. This com- 
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pares with a $24.7 billion figure 
in 1940. 

Some 6 million people now have 
a direct interest in savings and 
loan associations, as compared with 
3.5 million in 1940. Total savings 
in these associations are currently 
estimated at $10.8 billion, or two 
and one-half times the $4.3 billion 
total of 1940. 

In addition, individual and fam- 
ily security has been built up in 
other ways. There are thousands 
of pension and retirement plans, 
covering millions of people, in 
various government bodies and in 
private industry. The number of 
people covered under pension plans 
of private industry alone is placed 
at more than 4 million. 

Public Works 


More than $120 billion of new 
public works is needed in this 
country, according to Harry B. 
Sheftel, acting chief economist of 
the Federal Works Agency. In- 
cluded in this estimate is $100 bil- 
lion for State and local government 
construction, and from $20 to $33 
billion for needed federal public 
works. While the overall figure is 
presented as only a rough estimate, 
Mr. Sheftel notes that it indicates 
“the magnitude of current needs. 

The Federal Works Agency, it 
should be observed, administers 
most of the federal programs that 
call for grants-in-aid to local gov- 
ernment for public construction. 
It constantly checks State and 
local government public works ac- 
tivity against estimates of needs 
by private and government econo- 
mists. It should also be noted that 
over-all Government anti-depres- 
sion planning envisions a large 
public works program to compen- 
sate for declining business activity. 

A great portion of the backlog 
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in public works is due to projects 
deferred during the depression and 
war years. The backlog also re- 
flects the fact that our population 
has increased, that higher stand- 
ards of living now prevail, and that 
wartime migrations have resulted 
in the development of new indus- 
trial centers. 


Taxation 


No increase in tax revenues is 
needed to maintain the Federal 
Budget in approximate balance, 
states Murray Shields, vice-presi- 
dent of the Bank of The Manhat- 
tan Company of New York. Ac- 
cording to Mr. Shields, cash sur- 
plus should reach $2.8 billion in 
the current fiscal year and $1.5 
billion in the fiscal year ending in 
1950. These estimates, he observes, 
allow for a substantial increase in 
the defense program and continua- 
tion of large-scale foreign aid. 


Mr. Shields declares that some 
of the tax measures recently sug- 
gested are outright destructive and 
might well be used as a basis for 
blueprinting a depression. He feels 
that the country is so close to the 
point of diminishing returns in 
peacetime, that considerable doubt 
exists as to whether increased tax 
rates will actually be productive of 
increased revenue. He points out 
that any material increase in pres- 
ent high rates is likely to have 
serious effects on the willingness 
of businesses and individuals to 
continue present levels of expendi- 
tures for plant and equipment and 
for residential construction. 


Any reduction in such capital 
outlays, he remarks, would prob- 
ably have a magnified effect on 
national income and, therefore, on 
the base against which taxes are 
levied. A reduction in tax rev- 
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enues, he notes, would be a high 
price to pay for a punitive and un- 
necessary increase in tax rates. 


Real Estate 


Wallace W. True, vice-president 
of the Lincoln Savings Bank of 
New York City, looks for a sharp 
reduction in present dollar values 
on real estate in the years ahead. 
Writing in a recent issue of The 
Review, journal of the Society of 
Residential Appraisers, Mr. True 
maintains that, on the basis of his- 
torical and current factors, we are 
at the apex of another boom—par- 
ticularly in small residential real 
estate. Prices of construction, he 
notes, are about as high as they 
can go, and the direction of costs 
is downward. Such declines as 
have already occurred may be at- 
tributed to increased efficiency in 
labor, rather than a drop in wages 
or change in working conditions. 
The latter may occur later, as may 
a softening in material prices. 

At the same time, Mr. True, who 
is also a governor of the Mortgage 
Bankers Association of America, 
does not believe that we are going 
back to pre-war construction costs 
in either labor or materials. When 
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the adjustment and_levelling-off 
process is completed, he feels that 
costs will be at a point about 40 
per cent above the pre-war level. 

Most of the building which is 
being done today in the New York 
area, he observes, is being erected 
at prices out of reach of about 85 
per cent of the families. When 
all rent-paying non-farm families 
are considered as a group, only 
seventeen out of every hundred 
families pay rent in excess of $50 
a month. In this connection, it is 
noteworthy that few, if any, of 
the homes available for sale today 
can be bought on a basis where all 
fixed charges incident to owner- 
ship can even roughly be brought 
down to that amount. 

Mr. True also points to the fact 
that the 1948 Federal Reserve 
Survey of Consumer Finances dis- 
closed that three out of every five 
home owners on a countrywide 
basis made no principal payments 
in 1947. For the 38 per cent of the 
families which made such pay- 
ments, the median amount was 
less than $500. This is of particu- 
lar interest in these times when we 
regard the amortized mortgage 
as almost universal. 





BANKING INFORMATION 


AMERICAN BANKERS ASSOCIATION 
Article 

A. B. A’S INCOMING PRESIDENT. By 

Henry J. Boone. Burroughs Clearing 


House. September, 1948. P. 21. A pro- 
file of Evans Woollen, Jr. and his views. 


BANK ACCOUNTING 
Article 

RESERVE METHOD FOR BAD DEBTS, 
ILLUSTRATED. By Donald Horne. 
Banking. September, 1948. P. 46. 
Changing from the charge-off method to 
the reserve method of handling bad 
debts. 


BANK ARCHITECTURE 
Articles 

BANK BUILDINGS THAT FIT THE 
JOB. By John J. McCann, Jr. Bank- 
ing. September, 1948. P. 33. Mer- 
chandising aspects of bank buildings, im- 
portance of materials, and the building’s 
effect on employee efficiency. 


GOOD BUILDINGS NEED GOOD REC- 
ORDS. By C. J. Schwingle. Banking. 
October, 1948. P. 54. The use of prop- 
erty records, their type, nature and 
preparation, and upkeep. 2 


HOW BUILDINGS BUILD BUSINESS. 
By John J. McCann, Jr. Banking. Oc- 
tober, 1948. P. 52. Good personnel re- 
lations, good customer relations, and 
good public relations stem first of all 
from the physical make-up and facilities 
of business property. 


HOW TO PLAN A BANK BUILDING. 
By David J. Gothold. Banking. Octo- 
ber, 1948. P. 58. Lack of forethought 
results in poor quarters. 


BANK AUDITING 
Article 


HOW TO AVOID INTERNAL LOSSES. 
By A. F. Lafrentz. Banking. October, 
1948. P. 39. How to avoid losses by 
better internal auditing methods. 
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BANK COSTS 
Article 


HOW ONE SMALL BANK KNOWS ITS 
COSTS. By T. Allen Glenn, Jr. Bank- 
ing. October, 1948. P. 46. 


BANK LIBRARIES 
Article 


PERSONNEL TRAINING ACCELER- 
ATED BY A PRACTICAL LIBRARY 
IN THE BANK. By Bee Bush. Bankers 
Monthly. December, 1948. P. 28. How 
one bank maintains a library on banking, 
personality development and human re- 
— Over 500 books withdrawn each 
month. 


BANK LOANS 
Article 
FINANCING CALIFORNIA TEXTILES. 
By A. J. Gock. Burroughs Clearing 
House. September, 1948. P. 24. Ac- 


counts receivable loans and factoring 
have aided a fabulous expansion. 


BANK OPERATIONS 
Article 
THE PRESERVATION AND FILMING 
OF RECORDS. By Norman T. Shep- 
herd. Burroughs Clearing House. Sep- 
tember, 1948. P. 26. A method that 
conserves space, reduces filing expense, 


provides protective safeguards, and as- 
sures better internal control. 


CHECK FRAUDS 
Article 


THIS PROCEDURE CAPTURES THE 
PASSERS OF WORTHLESS CHECKS. 
By William Duell. Bankers Monthly. 
December, 1948. P. 9. Lists seven sug- 
gested steps to capture passers of worth- 
less checks. 
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CONSUMER CREDIT 
Article 


A NEW PLAN FOR FINANCING BY 
BANKS. By C. F. Gilbert. Banking. 
September, 1948. P. 68. Describes the 
new Westinghouse plan for local bank 
participation in financing sales of the 
company products. 


CORPORATION FINANCE 
Book 


CORPORATION FINANCE. By Floyd 
F. Burchett and Clifford M. Hicks. New 
York: Harper & Bros. Pp. 712. 1948. 
This is a revised edition of this useful 
text book on corporation finance which 
was first published in 1934. The book is 
divided into nine sections as follows: In- 
troduction; Instruments of Finance; Poli- 
cies of Capitalization; Sale of Securities; 
Accounting for Financial Control; Cur- 
rent Financing; Growth and Expansion;; 
Corporate Reconstruction and Dissolu- 
tion; Social Aspects of Finance. 


DIRECTORIES 
RAND McNALLY BANKERS DIREC- 


TORY. Chicago, Ill. Rand McNally & 
Company. Pp. 2496. Final 1948. $25. 
Lists all of the banks of the U. S. and 
also foreign banks. Gives names of of- 
ficers, resources, deposits, correspondents, 
etc. 


This edition reports total bank de- 
posits as $157,000,502,000 and capital 
funds as $12,512,931,000 in capital funds 
on June 30, 1948. 

Holdings in U. S. Government securi- 
ties declined from $81,623,083,000 at the 
end of 1947 to $76,541,169,000 on June 
80, 1948. This was the second largest 
decrease in the past 12 years. 


During the same period investments in 
“Other Securities” and “Loans and Dis- 
counts” showed sizable gains. Reported 
holdings for the former item were $11, 
058,721,000 compared with $10,608,572,- 
000 at the end of last year, while the 
loans and discounts item stood at $45,- 
694,362,000 against $43,660,329,000 on 
December 30, 1947. 


DIRECTORS MEETINGS 
Article 
HOW TO EXPEDITE DIRECTORS’ 
MEETINGS. By Edmond Mottershead. 


Bankers Monthly. December, 1948. P. 5. 


Tells how the chairman and individual 
directors may co-operate to bring about 
more resultful official meetings. 


ECONOMIC SYSTEMS © 
Booklet 


ECONOMIC SYSTEMS. By Harold G. 
Moulton. Washington, D.C. Brookings 
Institution. Pp. 55. 1948. 50c. Dis- 
cusses Free Enterprise, Communism; So- 
cialism; Hybrids and Regulations Com- 
patible with Private Enterprise. 


INVESTMENTS 
Article 
INVESTMENTS OF LARGE AND 
SMALL BANKS SHOW MARKED 


CONTRAST. By Daniel H. Erdman. 
Banking. October, 1948. P. 42. 


MICROFILMED RECORDS 


Article 


TWENTY -SEVEN STATES HAVE 
LAWS PERMITTING MICROFILM- 
ING OF RECORDS. Bankers Monthly. 
December, 1948. P. 22. Courts have 
continually admitted as satisfactory evi- 
dence the photograph or photostat of a 
document. 


PERSONNEL 
Articles 

THE BANK BENEFITS—THE EM- 
PLOYEE IS REWARDED BY THIS 
EMPLOYEE SUGGESTION PLAN. 
By Walter E. Duerr. Bankers Monthly. 
December, 1948. P. 14. Suggestions not 
only benefit the bank but stimulate in- 
creased interest on the part of employees. 

BOOKKEEPER TRAINING INTENSI- 
FIED AND TRAINING TIME RE- 
DUCED. By W. V. Austin. Bankers 
Monthly. December, 1948. P. 26. The 
best bookkeeper is designated as teacher 
and new employees get individual atten- 
tion from her until they have become 
efficient. 

EMPLOYEE ANNIVERSARIES. By Bee 
Bush. Burroughs Clearing House. Sep- 
tember, 1948. P. 29. Creating a family 
atmosphere in the bank. 

EMPLOYEE EFFICIENCY IN- 
CREASED BY PUBLIC SPEAKING 
CLUBS. By G. M. Chelew. Bankers 
Monthly. December, 1948. P. 386. How 
one bank has two speaking clubs to 
stimulate the interest of its staff in more 
effective speech. 


SAVINGS BANKS 
Book 


MUTUAL SAVINGS BANKS IN THE 
SAVINGS AND MORTGAGE MAR- 
KETS. By John Lintner. Boston: 
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Harvard Business School. Pp. 559. 1948. 
$6.50. This is a definitive study of mutual 
savings banks—one of the most impor- 
tant groups of savings institutions in the 
country. It examines in detail their ex- 
perience both as repositories for the pub- 
lic’s savings and as institutions respon- 
sible for the productive investment of 
these funds. 


S.E.C. 
Book 


UNDERSTANDING THE SECURITIES 
ACT AND THE S.E.C. By Edward T. 
McCormick. American Book Company. 
New York. 1948. $7.50. Pp. 327. 
Underwriters and corporation attorneys 
who are confronted with the many com- 
plex problems arising from the registra- 
tion and issuance of securities can use this 
volume to good advantage. The author, 
who is Assistant Director of the Cor- 
poration Finance Division of the Securi- 
ties and Exchange Commission, has or- 
ganized a complete guide to the Securi- 
ties Act of 1933 from its inception to 
date. 


After exploring the historical background 
of the Act and the organization and 
operation of the S.E.C., Mr. McCormick 
engages in a broad and comprehensive 
interpretation of the ’33 Act. Its effect 
on the underwriting and sale of securi- 
ties, the registration process, the pros- 
pectus, and the elements of criminal and 
civil liability are thoroughly examined. 
Another section acquaints the reader with 
formal proceedings of the Commission and 
the important and ever-present “letters 
of Deficiencies.” The final section in- 
cludes a discussion of proposals for re- 
vision of the Act. 


Of interest also is an invaluable bibli- 
ography of pertinent financial books and 
articles, as well as rulings, regulations 
and opinions of the Commission. In his 
presentation, Mr. McCormick makes con- 
stant reference to specific cases as illus- 
trative of essential points. The book fills 
a gap in the field of technical advice 
which has been evident for some years. 


SERVICE CHARGES 
Articles 


ARE SERVICE CHARGES KEEPING 
UP WITH COSTS? By James W. 
Wooster, Jr. Banking. October, 1948. 
P. 33. When did your bank last analyze 
its cost of handling deposits and with- 
drawals, and when did you last compare 
these costs with your present scale of 
customer charges for these services? 

SERVICE CHARGES BY WHIM AND 
GUESS. By Ernest S. Woolley. Bank- 
ing. October, 1948. P. 38. Despite 
more than two decades of practice and 
discussion there is still a woeful lack 
of uniformity in bank service charge 
methods. 


SMALL BUSINESS 


Article 


SMALL BUSINESS: ITS PLACE AND 
PROBLEMS. Bulletin of Robert Morris 
Associates. November, 1948. P. 184. 


TRUST DEPARTMENT 
Article 
ARE YOU MISSING TRUST BUSI- 
NESS? By Albert Journeay. Banking. 


October, 1948. P. 40. A survey of the 
market for trust business. 


BOOKS FOR BANKERS 


Write for our new catalogue 
of banking books to help you 
in your practical work .. . 


BANKERS PUBLISHING COMPANY 


465 MAIN STREET, CAMBRIDGE (42), MASS. 
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omelimes 
women have to 
carry the hanners 


| genre you'll see the story of Joan 
of Arc, as portrayed on the screen 
by Miss Ingrid Bergman. 


Modern women, too, must often pick 
up the banners . . . in their struggle for 
the security of their family. 

Sometimes it takes a woman to insure 
her family’s future by setting them on 
a plan of adequate, regular savings. 

United States Savings Bonds—an 

investment that pays back four dollars 
for every three. Two plans: The Payroll 
Savings Plan, at your firm; the Bond-A- 
Month Plan, at your bank. 
If your home is your career, urge your 
husband, and other working members 
of your family, to start now on the plan 
for which they are eligible. If you are 
working, sign up at your firm or bank; 
influence the other members of your 
family to do the same. 

Soon the bonds add up. Soon you'll 
know that confidence in the future 
which only comes through saving. 


It’s a wonderful feeling for anyone. 
And for a woman—how doubly 
wonderful! 


AUTOMATIC SAVING 
IS SURE SAVING 
U.S. SAVINGS BONDS 


Contributed by this magazine in co- 
operation with the Magazine Pub- 
lishers of America as a public service. 
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WHICH WILL YOU HAVE 7 


For some reason, the goose egg stands 
for zero... nothing. 


The nest egg, however, stands for a tidy 
sum of money, set aside for your own or 
your children’s future. 


It’s unnecessary to ask which you'd 
prefer. 


But it is necessary to ask yourself what 
you are doing to make sure you don’t end 
up with a goose egg instead of a nest egg 
ten years from now. 

The simple, easy, and obvious thing to 
do is to buy U. S. Savings Bonds. Buy 
them regularly, automatically, on a plan 


that pays for them out of the month-to- 
month income you make today. 

Millions of Americans have adopted 
this painless way to save up a nest egg for 
the needs and wants of the future. 

In 10 years they get back $40 for every 
$30 invested in U. S. Savings Bonds— 
bonds as safe and solid as the Statue of 
Liberty. 

There’s a special Savings Bond Pian for 
you. Ask your employer or banker about 
it today . . . and get started now. 

You’llsoon realize it’s one of the most im- 
portant and comforting things youever did! 


Automatic saving is sure saving - US. Savings Bonds 


© 


Contributed by this magazine in co-operation with the Magazine Publishers 
of America as a public service. 
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